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PROGRAM 


SEMI-ANNUAL CONFERENCE OF BAR DELEGATES 


Auditorium, Orlando Chamber of Commerce 
ORLANDO, FLORIDA 
Thursday 
April 10th, 1930 


Morning Session 
10:00 A.M. Meeting will convene. 
Address “Special Verdicts”—Professor Clifford W. Crandall, Law Department, Uni- 
versity of Florida. 
10:30 A.M. Presentation and discussion of the proposed statute relating to chancery practice, 
by the Committee on Judicial Administration and Legal Reform, composed of 
E. J. L’Engle, Chairman; 
James E. Calkins, 
Judge Paul D. Barnes, 
Judge C. E. Chillingworth, 
M. D. Carmichael 
and the following special committee: 
James F. Glen, Chairman; 
Judge Hal W. Adams, 
E. P. Axtell, 
George C. Bedell, 
W. B. Davis. 
12:30 Noon Adjournment for lunch. 


Afternoon Session 
2:00 P.M. Round table discussion concerning the proposed statute relating to chancery practice. 
4:30 P.M. Adjournment. 


8:00 P.M. Annual Meeting Judicial Section, Florida State Bar Association—Judge William H. 
Ellis; Justice of 
Supreme Court, 
State of Florida, 
Chairman, presid- 
ing. 
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PROGRAM 


TWENTY-THIRD ANNUAL MEETING OF THE FLORIDA STATE BAR 


9:30 A.M. 


2:00 P. M. 


4:30 P.M. 


ASSOCIATION 


Auditorium, Orlando Chamber of Commerce 
ORLANDO, FLORIDA 
Friday 
April 11th, 1930 


Morning Session 
Meeting will convene. 
Address of Welcome—Judge Frank A. Smith. 
Response on behalf of the Association—Philip S. May. 
President’s Address—Raymer F. Maguire. _ 
Address—“‘The Work of The American Law Institute’—Honorable William Draper 
Lewis, Director American 
Law Institute. 
Address, ‘Shall Our Supreme Court Have Seven Members” ?—Honorable Armstead 
Brown, Justice Su- 
preme Court, State 
of Florida. 
12:30 Noon Adjournment for lunch. 


Afternoon Session 
Consideration of Reports: 
1. Judicial Section, Florida State Bar Association—Presented by Honorable Wil- 
liam H. Ellis, Justice Supreme 


Court, State of Florida. 
Executive Council—Presented by Robert H. Anderson. 


Conference of Bar Delegates—Presented by Ed. R. Bentley. 

Committee on Membership—Presented by T. H. Burruss. 

. Committee on Judicial Administration and Legal Reform—Presented by E. J. 
L’Engle. 

6. Committee on Legal Education and Admission to the Bar—Presented by H. Clyde 
Vining. 

7. Committee on Professional Ethics and Grievances—Presentedby J. A. Scarlett. 

8. Committee on American Citizenship—Presented by G. B. Knowles. 

9. Committee on Noteworthy Changes in Statute Law—Presented by R. A. Hender- 


: son, Jr. 
10. Committee on Legislation—Presented by Cary D. Landis. 
11. Committee on Memorials—Presented by Judge Edith M. Atkinson. 
12. Committee on Criminal Law and Criminal Procedure—Presented by J. McHenry 
Jones. 
13. Committee on Publications—Presented by John C. Cooper, Jr. 
14. Committee on American Law Institute—Presented by T. M. Shackleford, Jr. 
15. Report of the Secretary-Treasurer—Presented by Ed. R. Bentley. 
New Business 
Adjournment. 


April 12th, 1930 
Saturday 
Auditorium, Orlando 
April 12th, 1930 
Saturday 
Morning Session 


Chamber of Commerce 


9:30 A.M. 


Unfinished Business. 
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10:00 A.M. Address—Subject to be Announced—Honorable Henry Upson Sims, President, Am- 
erican Bar Association. 
11:00 A.M. Address—Subject to be announced—Honorable Doyle E. Carlton, Governor of 
Florida. 
11:45 A.M. Address—“Impairment of the Obligations of Contracts as Viewed by the Supreme 
Court of the United States”—Honorable Giles J. Patterson. 
12:30 Noon Adjournment for lunch. 
Afternoon Session 
2:00 P.M. Unfinished Business. 
2:30 P. M. Report of Nominating Committee. 
Nomination and Election of Officers. 
4:30 P.M. Adjournment. 


ENTERTAINMENT PROGRAM 
PRESENTED BY THE BAR ASSOCIATION OF 
THE SEVENTEENTH JUDICIAL CIRCUIT 


April 10th, 1930 
Thursday 
8:30 P.M. Reception at the San Juan Hotel—Judge T. Picton Warlow, Chairman, Entertain- 
ment Committee, in charge. 
April 11th, 1930 
Friday 
o P.M. Golf Tournament—Hugh Akerman, in charge. 
to 6:30 P.M. Tea Dance, Orlando Country Club. 
P.M. Banquet, Orlando Country Club—Wilber L. Tilden, Toastmaster; W. B. Crawford, 
rge of arrangements. 
P.M. Luncheon for visiting ladies—Green Gables, at Winter Park. 
P.M. Garden Tour. 
P.M. Informal party for visiting ladies. 
P.M. Smoker—Leigh G. Newell in charge. 


> 


COMMITTEES IN CHARGE 


General Chairman—William N.Ellis. 

Ladies Entertainment Committee—Mrs. Harry Malcolm Voorhis, Chairman. 
Entertainment Committee—Judge T. Picton Warlow, Chairman. 

Finance Committee—Charles P. Dickinson, Chairman. 

Committee on Meeting Place—Maxwell W. Wells, Chairman. 

Hotel Committee—Judge Wilber L. Tilden, Chairman. 

Reception Committee—Judge Victor Hutchins, Chairman. 

Registration Committee—Herschel O. Moats, Chairman. 

Golf Tournament—Hugh Akerman, Chairman. 


INFORMATION AS TO HOTELS 


San Juan Hotel—Convention Headquarters. 
The San Juan Hotel is located on Orange Avenue, two blocks from the Chamber of Com- 
merce. 

Single Room with bath $3.00 

Double Room with bath 5.00 


Angebilt Hotel is located on Orange Avenue directly across from the San Juan Hotel. 
Single room with bath 2.50 to 4.00 
Double room with bath 4.50 to 7.00 
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Empire Hotel, located directly across street from headquarters hotel, on Central Avenue. 
Single room with bath 2.50 
Double room with bath 4.00 


Fort Gatlin Hotel, located on Orange Avenue, five blocks North of San Juan Hotel and 
Angebilt Hotel. 


Single room with bath 2.50 to 3.00 
Double room with bath 4.00 to 5.00 


Avalon Hotel located on Orange Avenue, four blocks from San Juan Hotel and Angebilt 
Hotel. 
Single room with connecting bath 2.00 
Double room with connecting bath 2.50 
Single room with private bath 2.50 
Double room with private bath 3.00 
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MEMBERSHIP OF FLORIDA STATE BAR ASSOCIATION ENTITLED TO-VOTE AT THE 
ANNUAL MEETING TO BE HELD IN ORLANDO, APRIL 11TH, AND 12TH, 1930. 
(If there are any errors in this roster, please advise Secretary of the Association and the Editor of the 
Law Journal at your earliest convenience. Every effort has been made to make the list correct but errors may 
possibly appear which: it is our desire to rectify before the meeting.) 


ARCADIA 

George Leitner 

Sumter Leitner 

W. E. Leitner 

L. O. Stephens 

E. D. Treadwell 

Judge Geo. W. Whitehurst 
ATLANTIC BEACH 

Harcourt Bull 
BARTOW 

William P. Allen 

M. H. Edwards 

Judge S. L. Holland 

R. B. Huffaker 

Luther E. Johnson 

H. K. Olliphant 

H. K. Olliphant, Jr. 

J. J. Swearingen 

Chester M. Wiggins 

Bradley C. Wilson 

S. G. Wilson 
BONIFAY 

Clarence C. Sellers 
BRADENTON 

Dewey A. Dye 

J. Henry Fair 

Judge W. T. Harrison 

W. L. Kimball 

G. B. Knowles 

J. Henry Taylor 

W. H. Tucker 

Paul Vetter 
BROOKSVILLE 

Hugh Hale 

G. C. Martin 

Fred L. Stringer 

James Whitehurst 

John Whitehurst 
BUSHNELL 

A. M. Roland 
CLEARWATER 

Lee L. Baker 

Judge John U. Bird 

Edgar John Phillips 
COCOA 

John D. Shepard 

E. Wright Taylor 

J. H. Wahl 
COCOANUT GROVE 

Michael Baum 
CORAL GABLES 

A. Y. Clement 

R. A. Rasco 
DEFUNIAK SPRINGS 

S. K. Gillis 

D. N. Trotman 
DAYTONA BEACH 

C. W. Allen 

B. Franklin Brass 

T. E. Fitzgerald 
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Alfred A. Green 

P. W. Harvey 

Harry A. Horn 

Louis Ossinsky 

John R. Parkinson 

F. W. Pope 

M. G. Rowe 

R. S. Selden 

David Sholtz 

Roger H. West 

Franklin N. Wood 
DELAND 

C. C. Bailey 

W. S. Fielding. 

Bert Fish 

J. E. Futch 

D. C. Hull 

Lincoln Hulley 

Neill S. Jackson 

Counts Johnson 

R. H. Jordan 

Ella C. Kindred 

John J. Kindred 

Cary D. Landis 

E. W. Landis 

J. E. Peacock 

E. L. Powe 

Murray Sams 

J. A. Scarlett 

Isaac A. Stewart 

F. P. Whitehair 
EUSTIS 

H. W. Bishop 

E. H. Wilkerson 
FORT LAUDERDALE 

Maxwell Baxter 

C. L. Chancey 

J. G. Farmer 

Thos. F. Fleming 

Wade A. Gardner 

M. Lewis Hall 

C. A. Hiaasen 

E. H. Hunt 

W. Jerry Miller 

John E. Morris, Jr. 

C. N. McCune 

George W. Tedder 

Miller Walton 
FORT MYERS 

J. A. Franklin 

R. A. Henderson, Jr. 

W. A. Shepard, Jr. 

Guy M. Strayhorn 
FORT PIERCE 

Alto Adams 

Dewey Crawford 

Frederick L. Hemmings 

Walker Lidden 

Angus Sumner 

Elwyn Thomas 


FROSTPROOF 

Perry E. Murray 
GAINESVILLE 

J. C. Adkins 

Fred D. Bryant 

Henry L. Gray 

E. B. Hampton 

Fred J. Hampton 

C. R. Layton 

Stella B. Fisher 
GREEN COVE SPRINGS 

A. H. Bell 

Leonidas E. Wade 
HOLLYWOOD 

L. O. Casey 

W. C. Mather 
HOMASSASSO 

Roy Carter 
INVERNESS 

William J. Martin 

E. R. May 

G. W. Scofield 

M. C. Scofield 
JACKSONVILLE 

H. P. Adair 

Thos. B. Adams 

Robt. H. Anderson 

Clarence A. Ashby 

E. P. Axtell 

Judge Wm. H. Baker 

Lorenzo W. Baldwin 

Judge Burton Barrs 

Chester Bedell 

Geo. C. Bedell 

David Blackshear 

J. Henry Blount 

Lucien H. Boggs 

L. M. Booth 

A. L. Brogden 

Judge N. P. Bryan 

J. T. Butler. 

Stafford Caldwell 

W. McL. Christie 

Alston Cockrell 

A. W. Cockrell, Jr. 

Edwin C. Coffee 

J. C. Cooper 

J. C. Cooper, Jr. 

J. J. G. Cooper 

Cyril C. Copp 

J. T. G. Crawford 

R. P. Daniel 

Joseph S. Diver 

John W. Dodge 

J. R. Doggett, Jr. 

David H. Doig 

Charles Durrance 

F. P. Fleming 

R. L. Frink 

P. L. Gaskins 
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Judge Geo. C. Gibbs 
Lee Guest 

Wm. C. Guthrie 
Eugene Hale 

D. G. Haley 

John F. Hall 

Wm. A. Hallowes, Jr. 
Frank P. Hamilton 
J. W. Harrell 
Joseph Hartman 
Julian Hartridge 
F, C. Hillyer 

John W. Holland 
Francis M. Holt 

C. C. Howell 
Lonnie D. Howell 
Gov Hutchinson 
Clifford T. Inglis 
S. B. Jennings 
Frank E. Jennings 
Wm. D. Jones, Jr. 
W. E. Kay 

Robt. Kloeppel 
Raymond D. Knight 
L. Kurz 

Herbert Lamson 
E. J. L’Engle 
David J. Lewis 

E. O. Locke 

S. M. Loftin 
Martin H. Long 
Sam R. Marks 
John E. Mathews 
Philip S. May 
Robert L. Mayer 
B. R. Milam 
George W. Milam 
Robert R. Milam 
Austin Miller 

E. W. Mitchell 
Charles H. Murchison 
M. H. Myerson 

0. O. McCollum 
E. K. Mcllrath 

E. T. McIlvaine 
A. D. McNeil 

H. P. Osborne 
David W. Palmer 
Giles J. Patterson 
C. B. Peeler 

H. T. Pegues 
Louise R. Pinnell 
Geo. M. Powell 
Reuben Ragland 
Harry W. Reinstine 
Cc. D. Rinehart 


H. T. Rogers 


W. H. Rogers 
Walter F. Rogers 
J. W. Shands 
Bayard B. Shields 
Walter E. Smith 
W. T. Stockton 
John Summerlin 
John E. Teate 
Frank Thompson 
W. M. Toomen 
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C. D. Towers 

Joseph I. Triplett, Jr. 

Herman Ulmer 

Fred M. Valz 

Ernest A. Watson 

Stanton Walker 

Edgar W. Waybright 

Francis D. Wheeler 

J. A. Yates 

Isidore A. Zacharias 
KEY WEST 

Judge Jefferson B. Brown 

J. Lancelot Lester 

Raymond R. Lord 

Wm. H. Malone 
KISSIMMEE 

Ellis Davis 

Pat Johnston 

W. J. Steed 
LAKE BUTLER 

Joe Hill Williams 
LAKE CITY 

J. B. Hodges 
LAKELAND 

Ed R. Bentley 

Thomas W, Bryant 

T. H. Burruss 

Alva R. Carter 

Ira C. Hopper 

Carroll D. Judson 

E. M. Knight 

Cc. V. McClurg 

George F. Parker 

Mark O’Quinn 

J. Hardin Peterson 

Bradford G. Williams 
LAKE WALES 

Jas. H. Beal 

George W. Oliver 
LAKE WORTH 

W. F. Finch 

Charles D. Gould 
LEESBURG 

T. J. Futch 

J. B. Gaines 

P. C. Gorman : 

Malcolm R. Williams 
MADISON 

R. C. Horne 

R. H. Rowe 
MAYO 

Hal W. Adams 
MELBOURNE 

David Peel 

W. G. Vaughn 
MIAMI 

Clyde A. Allen 

Judge Edith M. Atkinson 

Judge H. F. Atkinson 

Samuel J. Barco 

Paul D. Barnes 

George J. Baya 

Warwick Beardsley 

Walter H. Beckham 

Clifton D. Benson 

John S. Benz 

T. J. Blackwell 


Crate D. Bowen 
Judge H. P. Branning 
E. F. P. Brigham 
C. L. Brown 
W. F. Brown 
Roscoe Brunstetter 
Frank E. Bryant 
R. F. Burdine 
W. Ross Burton 
Jas. E. Calkins 
Jas. M. Carsen 
Fred W. Cason 
George T. Clark 
Philip Clarkson 
H. P. Cobb 
B. R. Coleman 
E. C. Collins 
J. V. Dillon 
Thos. J. Dowdell 
Thomas J. Ellis 
W. I. Evans 
Herbert U. Fiebelman 
Carroll W. Fussell 
R. Conwell Gay 
Chester Gourley 
John C. Gramling 
Grady C. Harris 
Vernon Hawthorne 
Ira C. Haycock 
Carl T. Hoffman 
F. M. Hudson 
Leland Hyzer 
Thos McE. Johnston 
L. S. Julian 
Effie Knowles 
Floyd L. Knight 
R. E. Kunkel 
E. B. Kurtz 
M. L. Mershon 
Francis M. Miller 
Charles M. Moon 
Charles A. Morehead 
S. Grover Morrow 
J. M. McCaskill 
Paul D. McGarry 
John G. McKay 
J. L. Neely 
Clarence W. Nelson 
Geo. L. Patterson 
Chas. R. Pierce 
P. G. Prevatt 
M. D. Price 
W. C. Price 
Judge Will H. Price 
L. R. Railey 
D. H. Redfearn 
W. L. Reed 
Bart A. Riley 
S. P. Robineau 
L. L. Robinson 
Judge A. J. Rose 
J. C. Rowell 
Miss Lelia Russell 
R. E. Sappenfield 
Paul R. Scott 
Robt. L. Shipp 
F. B. Shutts 
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J. P. Simmons 

O. B. Simmons, Jr. 

J. Julien Southerland 

Frank Smathers 

John P. Stokes 

E. L. Stopp 

J. C. Sullivan, Jr. 

J. H. Swink 

Judge H. H. Taylor 

Paul C. Taylor 

R. R. Taylor, Jr. 

Robert W. Thompson 

E. Clyde Vining 

Edward Walbridge 

E. B. Ward 

W. G. Ward 

J. W. Watson, Jr. 

S. D. Weissbuck 

Norman M. West 

Elmer Wetzel 

Alonzo Wilder 

J. E. Yonge 

Cc. C. Youmans 
MIAMI BEACH 

Edward R. Copeland 

E. L. Lockhart 
MILTON 

R. A. McGeachy 

Judge Thos. F. West 
MONTICELLO 

Judge T. B. Bird 

S. D. Clarke 


J. Malcolm Johnson, Jr. 


OCALA 
W. S. Bullock 
R. A. Burford 
D. Niel Ferguson 
H. M. Hampton 
W. E. Smith 
ORLANDO 
Judge C. O. Andrews 
John G. Baker 
Wm. Beardall 
C. A. Boyer 
Edward S. Bridges 
Brantley Burcham 
A. E. Carpenter 
C. P. Dickinson . 
W. N. Ellis 
G. B. Fishback 
G. P. Garrett 
G. Wayne Gray 
H. B. S. Hammond 
Jack Hays 
Robert L. Hodges 
Victor H. Hutchins 
Clark W. Jennings 
Giles F. Lewis 
A. J. Lussier 
R. F. Maguire 
Louis C. Massey 
Herschel O. Moats 
H. F. Mohr 
W. M. Murphy, Jr. 
Troy C. Musselwhike 
Allison E. Palmer 


W. H. Poe 

H. N. Roth 

W. M. Simmons 

Judge Frank A. Smith 

Frank W. Stebbins 

John Tilden 

Wilber L. Tilden 

H. M. Voorhis 

T. Picton Warlow 

J. R. Wells 

Maxwell W. Wells 

W. K. Whitfield, Jr. 

Robert L. Williams 

C. Arthur Yergey 
PALATKA 

Frederick Wm. Burt 

Samuel J. Hilburn 

C. H. Kennerly 

A. H. Odom 
PALM BEACH 

Henry J. O’Neill 

F. A. Pettibone 
PALMETTO 

E. G. Grimes 

A. B. Rowe 
PANAMA CITY 

J. Van Wilhite 
PENSACOLA 

Philip D. Beall 

A. C. Binkley 

Forsyth Caro 

Dickson H. Carter 

Frances B. Carter, Jr. 

John M. Coe 

L. L. Fabisinski 

William Fisher 

J. McHenry Jones 

Ernest E. Mason 

Richard H. Merritt 

Sam Pasco 

C. Griffiths Thomas 

W. H. Watson 

J. E. D. Yonge 
PERRY 

W. B. Davis 

W. J. Hendry 
PUNTA GORDA 

W. W. Sinclair 
QUINCY 

H. M. Taylor 
SANFORD 

Lloyd P. Boyle 


Judge E. F. Housholder 


Mrs. Herberta Leonardy 
John G. Leonardy 
James G. Sharon, Jr. 
George W. Spencer, Jr. 
H. S. White 

W. E. White 

Fred R. Wilson 

Hon. W. W. Wright 


SARASOTA 
Harrison E. Barringer 
John H. Carter 
Frank Evans 
J. Velma Keen 
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Sidney R. Perry 
Herbert S. Sawyer 
Paul M. Souder 
Daniel A. Stewart 
Winder Surrency 
Chas. M. Williams 
J. J. Williams, Jr. 
SEBRING 
Guy A. Andrews 
W. J. Barker 
STARKE 
Judge A. Z. Adkins 
A. S. Crews 
J. L. Frazee 
E. M. Johns 
ST. AUGUSTINE 
George W. Bassett, Jr. 
Raymond Carroll 
David R. Dunham 
George W. Jackson 
P. R. Perry 
ST. PETERSBURG 
Erle B. Askew 
McKinney Barton 
J. U. Bethel 
Marcus L. Blanchard 
James Booth 
Jas. R. Bussey 
C. I. Carey 
Joseph S. Clark 
Bayard S. Cook 
Clair A. Davis 
John Dickinson 
J. P. Donley 
Allen C. Glazier 
L. P. Hardee 
Frank M. Harris 
John D. Harris 
Harry E. Hewitt 
Forrest Hoffman 
H. W. Holland 
Wm. G. King 
J. Carl Lambdin 
Sam H. Mann, Jr. 
Raney H. Martin 
H. L. McGlothlin 
Stanley M. Miller 
Crockett Owen 
Joe A. Pearce 
Austin L. Richardson 
Lee Van Roberts 
Charles J. Schuh 
Nelson Sherrod 
Adrian M. Shields 
Jefferson D. Stephens 
Arthur R. Thompson 
William B. Tippetts 
John I. Viney 
Stuart B. Warren 
E. C. Watson 
Judge W. F. Way 
E. F. Wilson © 
George W. Wylie 
STUART 
A. R. Clonts 
T. H. Getzen 
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A. O. Kanner 

T. T. Oughterson 
E. J. Smith, Jr. 
H. M. Wise 


TALLAHASSEE 


Armstead Brown 

Hon. R. H. Buford 
Fred H. Davis 
Madeline A. Jacobson 
Guyte P. McCord 

W. T. Moore, Jr. 
Judge Glenn Terrell 
Cc. L. Waller 

G. T. Whitfield 
Francis B. Winthrop 


TAMPA 


Judge Alexander Akerman 
Pasco Altman 
John H. Bonshall 
Robert Brodie 
William C. Brooker 
M. F. Brown 
Martin Caraballo 
W. A. Carter 
Luther W. Cobby 
M. H. Cohen 

B. L. Cooper 
Woods Dargan 

J. W. Dupree 

J. Rex Farrior 
Cody Fowler 

John W. Gaines, Jr. 
James F. Glen 
Hilton S. Hampton 
C. Jay Hardee 
Lewis H. Hill, Jr. 
W. F. Himes 

Judge Wm. J. Hunter 
Gates Ivy 

Judge Lake Jones 
Peyton T. Jordan 
T. Paine Kelly 

W. Courtney King 
Peter O. Knight 

C. W. Lawrence, Jr. 
T. E. Lucas 

G. E. Maboy 
Arthur Y. Milam 
Jas. W. Morris, Jr. 
Charles J. Morrow 
Hugh C. MacFarlane 
K. I. McKay 

C. B. Parkhill 

Wm. L. Pencke 

N. B. K. Pettingill 
Frank Phillips 
Herbert S. Phillips 


Maynard Ramsey 

G. P. Raney, Jr. 
George P. Raney . 

G. L. Reaves 

Judge O. K. Reaves 
Charles H. Ross 
Harry G. Sabine 
Harry N. Sandler 
Robt. W. Shackleford 
T. M. Shackleford, Jr. 
C. N. Smith 

John B. Sutton 
Wm. M. Taliaferro 
C. F. Thompson 

H. C. Tillman 

R. G. Tittsworth 

A. G. Turner 

Marion Wanamaker 
J. T. Watson 

Karl E. Whitaker 
Pat Whitaker 

Tom Whitaker 
Morris E. White 
Martin B. Withers . 
R. W. Withers 


TAVARES 


H. C. Duncan 


TITUSVILLE 


L. C. Crofton 
James C. Knox 
Millard B. Smith 
A. D. Wentworth 


VERO BEACH . 


C. P. Diamond 

L. M. Merriman 
Edward P. McCorkle 
Gus. A. Tomlinson 
James T. Vocelle 


WAUCHULA 


L. Grady Burton 
Judge F. G. Janes 


WEST PALM BEACH 


Elam A. Bass 
Eugene M. Baynes 
C. D. Blackwell 
Egbert Beall 
William I. Cain 
Manley P. Caldwell 
M. D. Carmichael 

J. Leo Chapman 
Judge C. E. Chillingworth 
Elmore Cohen 
George W. Coleman 
W. E. Cook 
Judge E. B. Donnel 
E. Harris Drew 
Morey Dunn 
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LAW AND ORDER 


An Address by Harry R. Trusler, Dean, . 
College of Law, University of Florida. 


As one of a group of speakers on good citizenship 
I wish to call your attention to law and order. We are 
prone to forget it, but law and order are the foundation 
of government and the foundation of citizenship. In 
modern discussions of citizenship there is a tendency 
to overlook law and order, emphasis being placed upon 
social, economic, and moral questions. These ques- 
tions are important but they should not cause us to 
forget that law and order embrace them all. 

Law in a democracy is the people’s sense of public 
policy translated into rules of conduct; it is the means 
of securing cooperation and team work. Without law 
there would be confusion and chaos and the end of so- 
cial and economic enterprises. The more scientific, 
complex, and civilized a people become, the greater is 
their dependence upon law and order. This is because 
their human relations become more intricate, become 
indeed as much a part of their lives as the organic 
processes of the body, and in consequence these hu- 
man relationships have a greater need for regulation; 
in other words, for law and order. 

When I was younger, I was inclined to view the 
nature of law with glamour. I was fond of quoting 
Hooker’s famous encomium: “Of law there can be 
no less acknowledged than that her seat is the bosom 
of God, her voice the harmony of the world: all things 
in heaven and earth do her homage; the very least as 
feeling her care and the greatest as not exempt from 
her power.” As my knowledge of the law increased, 
however, I confess I lost some of my enthusiasm. I 
perceived that the law is no better than the people who 
make it, that it merely is a memorandum of the ideals 
of the people who make it, that it is a currency which 
we stamp with our own portrait and which in process 
of time returns to the mint. Taylor and Brown say, 
in their text on Human Relations: “The history of 
the last century shows a steady decline on the legisia- 
ture in popular estimation.” This seems to be gener- 
ally admitted. There is a fading sense of law in this 
country; and this has thrown doubt upon the law’s 
importance and encouraged lawlessness. To properly 
understand the value of law, we must see the reason 
for this fading sense of law. 

“In the beginnings of law,” as Dean Pound of the 
Harvard Law School has said, “The idea is simply to 
keep the peace. In primitive law justice, in the sense 
of the end of the legal system, was a device to keep 
the peace. Whatever served to avert private veng- 
eance and prevent private war was an instrument of 
justice. Where modern law seeks a rational mode of 
trial that will bring forth the exact truth, archaic law 


sought an acceptable mechanical mode of trial which 
would yield a certain unambiguous result, without op- 
portunity for controversy and consequent disturbance 
of the peace.” 

Primitive law was strict, it was certain, and be- 
cause its end was limited it was successful, winning the 
homage of the undeveloped people of its day. Zane, 
in his Story of the Law, says that if men had remained 
merely creatures of instinctive intelligence, they could 
have developed communities of a high order, living un- 
der an absolute law and not violating it. 

With the progress of education and civilization, 
however, men did not remain creatures of instinctive 
intelligence. They have continuously liberalized their 
law, recognizing as Terence said that “rigorous law 
is often rigorous injustice.’ They have sought to 
identify law and morals, and the scope of the law has 
been amazingly widened. Strict law insists on cer- 
tainty and uniformity, modern law on moriality; the 
former on form, the latter on justice in the ethical 
sense, on duties, and on reason. As a result, modern 
law has lost in certainty and has become the subject 
of contention because of decided differences of opinion 
about ethical and moral values. Added to this, the 
statute law of a democracy is being continually modi- 
fied by the people. Philosophically speaking, the 
present socially prescribed is being overthrown and 
the present ethical ideal established in its place. This 
is inevitable, for it is the only way that law and gov- 
ernment can be improved, but it produces dissatisfac- 
tion with the law and subjects it to criticism and 
ridicule. 

As society becomes better educated and more 
rational, we cannot expect law to be viewed with the 
awe and reverence anciently given it in the days of 
kings, who were supposed to be fountains of justice 
replenished by deity. Being a human product, law 
is not perfect; but it is the experience and customs of 
men inherited from the past and modified by the pres- 
ent, the work not of the few but of the many, the 
structure of voiceless millions, “who bravely led un- 
recorded lives and dwell in unvisited tombs.” 

I have admitted that law has lost some of its glam- 
our and suggested the reasons for it, in order to show 
that law has lost none of its value. Still it is the 
cement of government and the means of redressing in- 
dividual injuries. Neither the fact that we are intel- 
ligent enough to criticise it, nor the fact that it is our 
duty as citizens to seek its improvement, releases us 
from our obligation to obey it. If we wilfully disobey 


one law, we are prone to disobey others. If we are 
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lawbreakers, our neighbors also are tempted to be 
lawbreakers. If laws be generally disregarded, we are 
without rights, order is impossible, self-help is inevi- 
table, and personal security is lost. “Without such 
security,” as the Supreme Court of New Hampshire 
has said, “society loses most of its value. Peace and 
order and domestic happiness, inexpressibly more pre- 
cious than mere forms of government, cannot be en- 
joyed without the sense of perfect security.” 

Laws alone do not make civilization; but they pro- 
vide the security and protection which have enabled 
men to develop it. Whenever laws are not mentioned 
in current discussions of good citizenship, it is because 
like pure air and water they are taken for granted. 
Yet laws are of little value unless they are enforced and 
obeyed. Hence the problem of law enforcement is of 
vital importance to any country. In a peculiar sense 
it may be that this is true of America. In his preface 
to American Institutions William W. Cook has said: 
“Every nation seems to have some mission to perform ; 
some part to play in the history of the world. What 
is the American nation for? Apparently not for art, 
literature, philosophy, science, or religion. Nor for 
conquests and the government of subject races. 

Instinctively the whole world, the United States 
included, seems to say that America exists to ascer- 
tain and demonstrate whether or not a vast people in 
a vast country of every climate and every occupation 
is capable of governing itself by a democracy. That 
is the mission of America.” 

Regardless of whether America may excel in art, 
science, or religion, it is clear that as the leading de- 
mocracy her crucial test is law enactment and enforce- 
ment. The two subjects are inextricably connected. 
Theoretically, it is the duty of all citizens to obey the 
laws whether or not they are wise and reasonable, and 
failure to do so breaks down the republic. As a mat- 
ter of history and common knowledge, however, laws 
which are unnecessarily drastic and arbitrary are vio- 
lated more frequently than wise and reasonable ones. 
Resentment often overlooks the distinction between 
agitation for legislative change which is proper and 
non-observance which is improper. Non-observance, 
indeed, defeats one of its objects, for the quickest way 


to bring about the modification of a drastic law is to 
give it a thorough trial. Nevertheless, there are those 
who, prompted by emotion, will violate the laws they 
bitterly resent. If legislators would keep them in 
mind and would pass temperate laws restricting liber- 
ty only when clearly necessary, they could do more 
than sheriffs to reduce crime in this country, since 
every violation of a public law is a crime. 

We should not forget that in a democracy the 
people really enforce the laws and the police suppress 
the exceptional, the persistent, the chronic lawbreak- 
ers. Unless citizens are generally law abiding, there 
is anarchy. Unless officials are moderate, there is 
tyranny. As Arthur T. Hadley, former President of 
Yale, has said: “If a law lacks the authority of con- 
science and public opinion, it lacks precisely the quali- 
ties which are necessary to make it effective in a self- 
governing commonwealth.” 

We hear much of the crime wave in America. It 
is due, of course, to a complex of causes—lack of tra- 
dition, detachment from community life, a poor start, 
failure in personal or business relations, and the fast 
pace of modern living, the rise in crime corresponding 
to the rise in neurosis. 


The prevention of crime is more important than 
its treatment. We spend annually five hundred mil- 
lion dollars more on fighting existing crime than on 
charity, education, and religion. The best prevention 
of crime is also the best promotion of good citizenship; 
it is a simple, wholesome, normal human life with a 
chance “to work and to play and to love and to look 
up at the stars.” Good citizens should strive for a pub- 
lie life which will make this possible; which, in the 
words of Hugo Munsterberg, will “give to everybody 
through work, through politics, through education, 
through art, through religion, a kind of life interest 
and life content in which envy is meaningless.” 


To this end there is no better guide or inspiration 
than the Constitution of the United States, the match- 
less charter of the old strength, the old faith, and the 
old mastery of life, which guarantees to all under 
its protecting care the three essentials of happiness, 
liberty, equality, and opportunity. 
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CITIZENSHIP—ITS RIGHTS—ITS OBLIGATIONS 


An Address Prepared by Honorable Thomas F. West, 
Judge of the Circuit Court of the First Judicial 
Circuit, at the request of the Florida State 
Bar Association, for delivery by pupils in 
the public schools in observance of 
“Citizenship Week” 


In thinking of our citizenship, we are tempted to 
measure it in terms of rights,—the right to live, to 
be free, to acquire and own homes and property, to 
enjoy equal opportunity with others, and to be pro- 
tected at home and abroad by the power of the Na- 
tion, of which the flag is the emblem. There is war- 
rant for this attitude. In it there is a deep sense of 
pride. Because of such rights we are citizens and not 
subjects. There is also a sense of security. We know 
they are ours, “and knowing, dare maintain” them. 

But citizenship embraces more than this. In re- 
turn, the Nation or State justly demands loyalty and 
wholehearted allegiance, freely given in times of peace, 
as well as in times of war. It may cost a citizen as 
much to live true to the ideals of a Republic in times of 
peace, as it does to die for them in times of war. It 
has been said that the price of liberty is eternal vigil- 
ance. The Nations of the past, of which record has 
been made by the “secretaries of the human race,” 
were not all destroyed by war. Most of them per- 
ished because of a failure of their citizens loyally to 
render to them the things that were theirs in times of 
peace. 

So that, it appears at once that just as a man’s life 
“consisteth not in the abundance of things” which he 
possesses, citizenship, in its true conception, consists 
not alone in the enjoyment of privileges. There are 
obligations of citizenship as well. Obligations in the 
rendering of which our loyalty to the State’s ideals and 
gratitude for its protection, must be measured. For, 
by and large, just in proportion as the citizen renders 
to the State the obligations due to it, will the State be 
able to render to him enjoyment of the privileges which 
he claims from it. He may not justly demand more. 
Their rights are reciprocal. In order to enjoy its guar- 
anteed privileges, the citizen is bound to render to the 
State the loyal service exacted of him. 

The question arises, of what, then, does this al- 


legiance due the Nation or State in times of peace, con- 
sist? It includes respect for its authority, obedience 
to its laws, support of its institutions, and a recogni- 
tion of the rights of others in the light of the funda- 
mental truth that every citizen is entitled to equal 
rights and equal opportunities. 

This does not mean that the State can do no wrong. 
It does mean that if authority is abused by non-action 
or wrong action, it should be remedied by an appeal to 
reason and intelligence and through the orderly proces- 
ses of government. Wrongs may be corrected by ap- 
peals to proper authority,—the Governor, the Legisla- 
ture, the Courts, or at the ballot box. The other 
course is revolution, which may be destructive of all 
rights and all the privileges of the citizens. Support 
of its institutions means that the citizen who enjoys 
their benefits and their protection, should assume his 
proportion of the burdens, so that the expenses of Gov- 
ernment may be met, that its program of education 
may be advanced, and its charities and dependents may 
not be neglected. 

Citizenship is a right, but it is more. It is a 
call to service. The call is to the individual. It bids 
him to do his part, to the end that the priceless heritage 
of free government, which secures to him and to his 
posterity the rights of citizenship, shall not perish 
from the earth. 

Does the citizen seek to avoid, by hook or crook, 
payment of his just proportion of the expenses of gov- 
ernment; does he neglect to qualify and vote, or stay 
at home on election day; does he invent excuses to 
avoid jury duty; does he acquiesce in or encourage jax 
enforcement of certain laws, in the policy of which he 
is not in sympathy; is he indifferent toward move- 
ments of community interest for social or moral im- 
provements? If so, what is his contribution to the 
institutions for which he professes affection, in which 
he expresses pride, and from which he expects security 
and protection in the enjoyment of the rights of citi- 
zenship? 

Let us put our rights and our obligations as citi- 
zens in the proper relation. First, “we will render 
unto Caesar the things which are Caesar’s” and then, 
and only then, we may take counsel of our courage, and 
not of our fears, as we lay claim to the rights of citi- 
zenship that are ours. 
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CITIZENSHIP—ITS OPPORTUNITY AND USE 


An Address by Hon. J. C. Adkins, State’s Attorney, 
Eighth Judicial Circuit. 


It is indeed a distinct honor and a peculiar privi- 
lege to have the opportunity of lending my aid and 
feeble assistance to the program of the American Bar 
Association this week throughout the United States 
of participating in its effort to carry to the people of 


‘this great Nation the full meaning and significance of 


CITIZENSHIP in this Great Country of ours. 

We are told that of the more than eight hundred 
languages that have been discovered and interpreted 
in the human family, that there has been no language 
discovered that did not have a word for patriotism and 


a word for God. There may not be a word for hate, 


or for love. or for fear nor even a word for hope. But 
the love of country is so preeminent in the breast of 
every human being that all people of every age, in 
every time, and under all conditions have a word to 
express their love of country. 

Citizenship is a developed form of the natural 
longings and hopes and aspirations of mankind. The 
patriotism of peace demands of the citizen more loyalty 
and more devotion than the patriotism of war, because 
the patriotism of peace demands service, sacrifice and 
effort from its citizens without the attendant glamour, 
roar and roll realized when it becomes necessary to en- 
gage in war in order to preserve the citizenship of a 
nation. As has been said by a United States Senator: 
“No man or woman, in his associations with men, can 
measure up to his opportunities as a citizen unless he 
recognizes the obligations that he owes to his country, 
to his associates and to his God in time of peace.” The 
obligations of the citizen to his country are too nu- 
merous for me to attempt to discuss or detail in the 
short time allotted me on this program. Every true 
citizen of this great country has an important part to 
play in the future development of our country. One 
thing that I would like to impress upon every true citi- 
zen is reverence for our Flag, the symbol of our coun- 
try, full of meaning, the flower of ages, and fighting 
for liberty, liberty of thought, liberty in words, liberty 
of action, and liberty in effort. That Flag stands for 
humanity and equal opportunity to all mankind. “It 
is not the Flag of a King, it is the Flag of ourselves 
and our neighbors.” 

“It is your flag, it is my flag, 

This flag of the red, white and blue, 

It is your country, it is my country, 

The home of the brave and true.” 


The obligation of the citizen to his associates can 
be included within the words tolerance, openminded- 
ness and progress. It is possible to write a book on 
that which can be comprehended within those three 
words. If the citizen realizes and recognizes the full 
significance of those three words, then he is true to the 
flag of our country and the great principles for which 
it stands and fulfilled his obligation to his associates. 


It may come as a surprise to some that the citizen 
has a relation to God by the existence of the oath in 
Courts of law involving property and even life, and 
that marriage involving the care and inheritance of 
the family will indicate to us that even citizenship re- 
quires that we speak and act as in the presence of a 
Supreme Being. The truth, the whole truth and noth- 
ing but the truth is the measure of a citizen’s duty to 
his God. 


Though a man may speak the English language, 
quote the Declaration of Independence and recite the 
Constitution, if he does not respect the law of the land, 
deal with his fellow man justly, serve his country hon- 
estly, unselfishly and vigilantly, then he is not true 
to his obligations of citizenship. One may possess the 
gift of oratory, understand the mysteries of politics 
and plead the cause of good government, if he accepts 
privileges and neglects the responsibilities of citizen- 
ship contrary to his ideal and principle, then he is not 
true to his obligations of citizenship. 

The true citizen of this Republic knows and real- 
izes that its greatness is limited only by the limitations 
of man and demonstrates to the world the indispensa- 
bility of democracy in the advance of civilization. He 
will favor no nation, no race, no creed at the sacrifice 
of wisdom, truth and justice. 

Conscious of his responsibilities, conscious of his 
obligations, conscious of his duty, conscious of his priv- 
ileges, conscious of his opportunities, the real citizen 
will acquire more knowledge and wisdom in order that 
he may use both intelligently and help preserve: 

“Freedom of Legitimate activity. 

Equality of opportunity. 

Security of life and property. 

Peace with mutual understanding. 

Recognition and guarantee of the fundamental 

rights of man.” 

I thank you. 
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IS CHAPTER 10171 ACTS OF 1925 CONSTITUTIONAL? 


By Ernest E. Mason, Pensacola Bar. 


There has been quite a good deal of discussion 
among members of the Bar of this State as to the con- 
stitutionality of Chapter 10171 Acts of 1925 (Sections 
4660-62, Compiled General Laws 1927) which was 
passed by our Legislature at a time when the members 
of that body, as well as the population of the State at 
large, were doing a number of ill advised and hastily 
considered acts as a result of the “boom” in real es- 
tate transactions. That Act in full is as follows: 

SECTION 1. “After the lapse of twenty years from 
the record of any deed or the probate of any will 
purporting to convey lands no person shall as- 
sert any claim to said lands as against the claim- 
ant under such deed or will, or their successors 
in title. 

SECTION 2. “After the lapse of twenty years all 

such deeds or wills shall be deemed invalid and ef- 

-fectual for conveying the lands therein described, 

as against all persons who have not asserted by 

record title an adverse claim. 

SECTION 3. “Any person whose rights are ad- 

versely effected by this Act will have six months 

in which to institute suit to protect such rights 
and the Act shall not effect pending litigation. 

SECTION 4. “This Act shall take effect upon be- 

coming a law. Approved May 22nd., 1925. 

I believe that this Act is unconstitutional and 
void as being violative of two separate and distinct 
provisions of our State Constitution ;—Section 12 of 
the Declaration of Rights, which is the due process 
clause, and of Section 33, Article III, which is as fol- 
lows: 

“No statute shall be passed lessening the time 

within which a civil action may be commenced on 

any cause of action existing at the time of its 
passage.” 

I presume that Chapter 10171 Acts of 1925 was 
intended by its author, in form and name at least, a 
statute of limitations, and that he had in mind nuvu- 
merous decisions of various Courts in different States 
of the United States to the effect that the Legislature 
has the right to change the periods of statutory lim- 
itations, either by increasing or by lessening the period, 
provided a reasonable time is allowed for the exercise 
of existing causes of action, this question being one 
of remedy rather than of vested rights. But there is 
no evidence that any of the decisions of other States 
“upon this question were made under the provisions of 
a constituton like ours with reference to Section 33, 
Article III, which expresly forbids the passage of a 
statute limiting the time in which a civil action may 
be commenced on any cause of action existing at the 


time of its passage. In fact our own Supreme Court 
in the case of Hart vs. Bostwick (14 Fla. 162), de- 
cided in 1872 before our Constitution of 1885 was 
adopted, and therefore before the adoption of Section 
33, Article III of that instrument, held that a statute 
of limitation may be changed with reference to an 
existing cause of action, provided a reasonable time is 
given in which to commence an action after the change 
and before it will operate as a bar. But after the Con- 
stitution of 1885 was adopted the Supreme Court in 
the case of Baugher vs. Boley, (63 Fla. 75; 58 Sou. 
980), considered this Section of the Constitution with 
reference to an Act of the Legislature of 1901, which 
lessened the period required to acquire a title to land 
by adverse possession from twenty years to seven 
years, and held that the statute could not apply to a 
cause of action which arose prior to its passage and 
which existed at the time of its passage by the Legis- 
lature. And the Court in this case expressed itself 
upon the absolute prohibition of the passage of any 
act which would lessen that time when the existing ac- 
tion might be brought. The far reaching effect of 
Chapter 10171 can be more readily seen and its viola- 
tion of Section 33, Article III of our Constitution can 
be more clearly perceived by applying it to an hypo- 
thetical case. Let us assume that A is the owner by 
record title to a piece of unoccupied timber land. No 
one is in possession. B is the grantee in an out-of- 
chain conveyance to this piece of property, which deed 
has ben recorded by him and has been on record for 
twenty years prior to the passage of Chapter 10171 in 
1925. B has no possesion of the property and his out- 
of-chain conveyance has no efect upon the full en- 
joyment by A of all his rights as undisputed owner of 
the property. It is clear that A’s only right which is 
affected by this Act is his right to bring a suit to set 
aside B’s deed, which constitutes a cloud on his title, 
there being no question of ejectment or trespass in- 
volved, inasmuch as there is no occupancy of the land. 
In other words in this particular case, that is the only 
possible right of action to which Section 33, Chapter 
10171 could have any reference. Now of course A could 
bring an action against B to set aside this deed of B’s 
as a cloud on his title and A not being in actual pos- 
session of his land, B could set up the statute of limi- 
tations as a defense to the suit. But the statute of 
limitations would not begin to run in favor of B until 
he had made some assertion of right or title to the 
premises and until such assertion had been brought to 
the knowledge of A (32 Cyc 1344). This right of A’s 
to bring his suit to set this deed aside as a cloud on 


his title would be barred by operation of our four year 
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Statute of Limitations, paragraph four, Section 4463 
Compiled General Laws 1927. But A would not have 
to bring suit to quiet the title until B had made some 
assertion of right or title to the property, after which 
time A would have four years in which to bring his 
suit before he would be barred by the Statute of Limi- 
tations. The mere record of B’s deed is not such not- 
ice to A that B is asserting some right or title to the 
deed as would serve to start the running of the Sta- 
tute of Limitations against A (Palmer vs. Mizner, 2 
Nebraska 899, 90 N. W. 637), yet Section 3 Chapter 
10171 provides that any person whose rights are ad- 
versely affected by the Act will have only six months 
in which to institute a suit to protect such rights. The 
effect of this Act upon A is that although A’s owner- 
ship of the property is not being disturbed and although 
B has made no assertion of right or title to the prop- 
erty, except by record of this out-of-chain conveyance, 
which as we have seen does not constitute such an 
assertion of title as would start the Statute of Limita- 
tions running, yet A must witihn six months after May 
22nd., 1925, institute his suit to protect his rights, or 
else be forever barred of his right to bring such a suit. 
Therefore this Act which attempts to say that per- 
sons who had a right at that time enforceable at any 
time within four years after an assertion of right or 
title by an adverse claimant, would have to enforce that 
right within six months is clearly and unmistakably 
void under Section 33, Article III of the Constitution. 
At first blush this Act is apparently an Act di- 
rected to the remedy, and if this be true and were it 
not for Section 33, Article III of the Constitution, it 
could no doubt be upheld as a Statute of Limitations. 
But a consideration of its effect will show that the ef- 
fect of its operation is to bar not only remedies, but 
also to divest vested property rights and turn them 
over to persons having no valid claim upon property, 
without any process of any kind, character or descrip- 
tion. Now if B in our hypothetical case above was 
in possession under his out-of-chain conveyance, or if 
A, the owner by record title had to bring a suit of some 
character to enable him to enjoy the rights which are 
his by force of his record title, then it could be per- 
ceived, leaving out of consideration Section 33, Article 
III of the Constitution, that the Legislature might 
shorten the time within which the holder of the record 
title might bring proceedings to oust the holder under 
the out-of-chain conveyance, or to enable him to en- 
joy his vested rights. But the operation of Chapter 
10171 is much broader than this. It has no reference 
to any suits that might be necessary to be brought by 
any holder of a record title, and requires such a holder, 
to do the useless and futile thing of bringing a suit to 
remove this out-of-chain conveyance as a cloud on his 
title, although he may be in full possession and enjoy- 
ment of all his vested rights under his title. If he does 


not bring such a suit before the expiration of twenty 
years after the record of the out-of-chain conveyance, 
such conveyance would ripen into a title, the effect of 
which would enable its holder to oust the owner by rec- 
ord title. Let us take another case to which the Sta- 
tute is applicable. I own my home, for instance, by 
perfect record title, and have lived in it continuously 
for over twenty years. If twenty years ago an out- 
of-chain conveyance had been made by a second per- 
son to a third conveying my home absolutely to such 
third party, which conveyance was recorded, then un- 
der the terms of Chapter 10171 the moment the twenty 
years expired the holder of this out-of-chain convey- 
ance could come and oust me from my property, al- 
though all the time I had continuously possessed ‘it 
and enjoyed all the rights of a vested owner. All be- 
cause I had not sometime within the twenty years gone 
to the trouble and expense of bringing a suit to remove 
such conveyance as a cloud on my title. This is per- 
haps a harsh case, but law must be of general opera- 
tion, and cannot be a general statement that will ap- 
ply where a case is not harsh, and will not apply where 
the case is harsh. This hypothetical case about my 
home is within the purview of the Statute and illus- 
trates how that Statute, although probably meant by 
its author to affect the remedy only, operates if valid, 
to take away the vested rights of one person and trans- 
fer them without due process of law to another person. 
Although a statute purports to deal with matters of 
remedy only, yet if the effect of its operation is to di- 
vest vested rights, it is void. This principle is set 
forth in 12 Corpus Juris at page 974-975, based upon 
the decisions of a number of States, as follows: 

“Notwithstanding a statute, by its terms, pur- 

ports to deal with matters of remedy only, it is 

void if its operation will result in impairing the 

obligation of a contract, or in divesting or im- 

pairing vested property rights.” 

The reason for the principle is based upon the 
vale that it is not competent for the Legislature to 
deny, for any cause, to a party who has been, or is 
being, illegally deprived of his property, access to the 
Courts for relief. (See Gilman vs. Tucker, N. Y. 28 
N. E. 1040). Furthermore, it is beyond the power of 
the Legislature under the guise of a Statute relating 
to the remedy to change the substantial rights of the 
parties (Barnitz vs. Beverly, 163 U. S. 118; Williams 
vs. Bruffy, 96 U. S. 176). In the Michigan case of 
Quinlon vs. Rogers, 12 Mich., 168, the Court construed 
a statute of that State very similar to Chapter 10171. 
This statute declared that two years after a tax deed 
had been recorded no adverse claims could be urged 
against the grantee in such deed. The Court held the 
statute invalid because its effect was to deprive a 
party of his rights without due proces of law in that 
no opportunity was given parties holding the actual 
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dominion under a title, to come in and defend their 
rights. And in Groesbeck vs. Seeley, 13 Mich. 329, 
the Court held that there is no principle on which such 
legislation as Chapter 10171 can be maintained. In 
that case the Court was considering a statute which 
declared that lands bid off to the State at tax sales 
and not disposed of for five years shall vest in the State 
an absolute title in fee simple. The Court in deciding 
that such a statute was not one of limitations, but on 
the other hand was one affecting vested property 


rights, and therefore void, because of its operation to 


take private property without due process of law, 
said: 

“A limitation law simply requires him (meaning 

a party out of possession) to proceed and enforce 

these rights within some reasonable time on pain 

of being deemed to have abandoned them. Such 
laws can only operate on those who are not al- 
ready in the enjoyment and dominion of their 
rights. A person who has a lawful right, and is 
actually or constructively in possession can never 
be required to take active steps against opposing 
claims. The law does not compel any man who is 
unassailed to pay any attention to unlawful pre- 
tenses which are not asserted by possession or 
suit. When such a title is set up, he has a right 
to defend himself, by jury, if the claim is one of 
common law cognizance, or otherwise, if of a dif- 
ferent nature. But to hold that under any cir- 
cumstances, a man can be deprived of a legal title 
without a hearing, is impossible, without destroy- 
ing the entire foundation of constitutional protec- 

tion to property. No one can be cut off by limi- 

tation until he has failed to prosecute the remedy 

limited; and no one can be compelled to prosecute, 
when he is already in possession of all that he de- 
mands.” 

Chapter 10171 provides for no hearing of any sort 
at which one enjoying all the rights that are his as a 
result of his title can come in and defend as against one 
claiming under a deed which has been of record for 
twenty years, or a will which has been probated for 
that length of time. But the effect of its operation is 
to divest vested property rights and transfer titles 
without allowing parties holding the actual dominion 
any opportunity to defend their rights. 

The Supreme Court of Minnesota in Baker vs. 
Kelly, 11 Minn. 358, laid down the same _ principle. 
There a Statute provided that after a tax sale was 
made any person, or persons having or claiming any 
right, title or interest in or to the land adverse to the 
title or claim of the purchaser at a tax sale should with- 
in one year from the time of the recording of the tax 
deed to such premises commence an action for the pur- 
pose of testing the validity of such sale, or be forever 
barred. The Court discussed the Statute at length 


showing how, while it purported to limit the remedy, 
as a matter of fact, operated to divest vested rights 
without due process of law, in that the limitation of 
time might run before there was any opportunity or 
necessity for bringing suit. The Court said: 

“Statutes of limitation act only on the remedy; 

they prescribe a period within which a right may 

be enforced, afterward withholding a remedy for 
reasons of private justice and public policy—But 

if the legislature, under color of a statute of limi- 

tations, should enact a law the practical operation 

of which would be to deny a remedy in all or many 
cases arising under it, there can be no doubt as 
to the invalidity of such enactment.” 

The Court then goes on to say that if the particu- 
lar statute in question required an action of ejectment 
to be brought within one year after the cause of action 
accrues, there would perhaps not be such a denial of 
the remedy as is inhibited by the Constitution. But 
the Statute, the Court says, does not stop there. The 
year within which the action may be brought, com- 
mences to run, not from the time the cause of action 
accrues, but from an act done, the record of the tax 
deed; and the cause of action (if the statute refers to 
ejectment) may not accrue a month, a week or a day 
before or not until after the expiration of the year 
within which suit must be brought. The Court held 
that such a statute was clearly in contravention of the 
due process of law provision of their Constitution, as it 
must necessarily operate as a denial of a remedy in 
many, perhaps in a majority of cases. The situation 
created by Chapter 10171 is identical in principle with 
that considered by the Minnesota Court. Here the 


Legislature is attempting to say that a person must: 


exercise a remedy within a certain time after the ex- 
piration of the recording of a deed or the probate of a 
will purporting to convey his land, or else his rights 
will be forever cut off. And he must exercise the 
remedy within the prescribed time though perhaps dur- 
ing all of such time there is no reason for his so ex- 
ercising it, in that he is perhaps all of the time en- 
joying the possession and uninterrupted enjoyment of 
his property. The Minnesota Court went on further 
to say that the legislature cannot require a person who 
is in the possession and uninterrupted enjoyment of 
his property, to commence an action for the purpose 
of vindicating his rights or silencing adverse claims 
thereto. The Court in speaking further on this point 
said: 
“It is not necessary for a party in the enjoyment 
of his rights to institute any proceedings against 
an adverse claimant, and to require him to do so 
would be, in many cases, imposing a grievious and 
expensive burden. A law requiring a party to 
take such action is not, nor has it any analogy to, 


a statute of limitations. Statutes of limitation. 
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only operate as an extinguishment of a remedy, 
and, of course, can have no application to a party 
who neither seeks nor needs a remedy.” 


And the Court in quoting the Michigan case of 
Groesbeck vs. Seeley, Supra, said: 


“Limitation laws always must operate to compel 
a party to enforce or prosecute his claim within a 
reasonable time, but a party who is in the enjoy- 
ment of his rights cannot be compelled to take 
measures against an adverse claimant, and a law 
taking away the rights of a party in such cases 
is an unlawful confiscation, and in no sense a limi- 
tation law.” 
In other words property is not held subject to 
the will or permission of the legislature, but the rights 
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of property-holders are fixed and guarded by the or- 
ganic law. Under our Constitution all lands within the 
State are held to be allodial—every man’s property is 
his own, absolutely and unqualifiedly, and he has the 
right to use and enjoy it according to his pleasure, in- 
jurying no man, and he can be deprived of it only by 
the power of taxation, or of eminent domain, or by 
due process of law. Yet the effect of Chapter 10171, 
if valid, is to deprive one of his property rights with- 
out the exercise of either of the powers of taxation or 
eminent domain, and certainly, without due process of 
law. So that not only is the Act void as being an at- 
tempt to lessen the period of Limitations as to exist- 
ing causes of action, but also because it directly vio- 
lates the due process of law clause of the State Con- 
stitution and of the Federal Constitution. 
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Private Land Claims in Florida 


(Continued from February Issue.) 


No. 5. 
ROYAL ORDINANCE 

I, The King, influenced by the paternal love which 
all my subjects, even the most distant, merit of me, 
and by that sincere desire which I have felt, ever since 
by elevation to the throne, to render uniform the Gov- 
ernment of the vast Empires that God has entrusted 
to me, and to place my extensive dominions of the two 
Americas in proper order and defence, and to render 
them prosperous, have resolved, from the best infor- 
mation and mature reflection, to establish, in the King- 
dom of New Spain, Intendants of Army and Province; 
that, being provided with competent authority and sal- 
aries, they may govern the towns and inhabitants in 
peace, and with justice, as to what is confided to them 
by these regulations; may preserve their police, and 
secure the lawful claims of my Royal Treasury, with 
the integrity, zeal, and vigilance prescribed by the wise 
laws of the Indies, and the two Royal Ordinances pub- 
lished by my august Father, Lord D. Felipe Quinto, 
and my beloved brother, D. Fernando the Sixth, on the 
fourth of July, one thousand seven hundred and 
eighteen, and the thirteenth of October, one thousand 
seven hundred and forty-nine; whose wise and just 
laws I wish to be faithfully observed by the Intendants 
of the said Kingdom, with the extensions and restric- 
tions to be expressed in the Articles of this Ordinance 
and Regulation. 

ARTICLE I. That my Royal will may have its 
effect, fuly and promptly, I order that Empire to be 
divided, for the present, into twelve Intendencies, ex- 
clusively of the Californias, and that, hereafter, the 
territory or limits of each Intendency, to bear the 
name of its capital city, shall be considered as one prov- 
ince alone. In this capital the Intendant shall reside, 
and what at present are termed provinces, shall be 
called Partidas (districts) and bear the names of the 
former. One of these Intendencies shall be the Gen- 
eral Intendency of Army and Province, and shall be 
established in the capital of Mexico. The eleven oth- 
ers shall be of Province alone, and of which one shall 
be established at the city of Puebla de los Angeles; 
another at the town and station of New Vera Cruz; 
one at the city of Merida de Yucatan; at the city An- 
tequera de Oaxaca; at the city of Valladolid de Mechoa- 
can; at the city of Santa Fe de Guanaxuato; at the 


’ city of San Luis Potosi; at the city of Guadalaxara; at 


the city of Zacatecas; and one at the city 6f Durango; 
the other shall be that already established at the city 
of Arispe, and extends to the two provinces of Sonora 
and Sinaloa. Each of the above Intendencies shall 
comprehend the jurisdictions, territories, and districts 
allotted to them, respectively, at the end of these regu- 


lations, which shall be delivered to the new Intendend- 
ants, whom I may appoint, with their corresponding 
commissions, (to be issued for the present, by the Of- 
fice of State and of the General Despatch of the In- 
dies.) I reserve to myself to appoint, forever, and 
during my pleasure, to these offices, persons dis- 
tinguished for their zeal, integrity, and intelligence, 
and deportment, who will relieve me of my cares, by 
my committing to them the immediate Government 
and protection of my people. 

ART. 2. The Viceroy of New Spain shall continue, 
with the full extent of the superior authority, and 
various powers conferred on him, by my Royal com- 
mission and instruction, and by the laws of the Indies, 
as the Governor and Captain General over that Dis- 
trict. To these high offices is added that of Presi- 
dent of the Audencia and Chancery of the Metropolis 
of Mexico. But the superintendence and regulation of 
my Royal Treasury, in all its branches and revenue, is 
committed to the care, direction, and management, of 
the Intendency General of the Army and Treasury, to 
be established in the said capital; and the other In- 
tendencies of Province, which I order by these regu- 
lations to be created, shall be subordinate to it. 

ART. 6. Of the Junta Superior.—This Junta shall 
meet once or twice every week, on the days and at the 
hours which the Superintendent shall appoint, accord- 
ing to his own important occupations, and those of the 
other vocals, (members) but, if any urgent occasion 
happen, he shall have power to convene extraordinary 
Juntas. But all these shall be governed by the pres- 
ent regulations, and the orders which I shall furnish 
in future, for rendering uniform, as far as possible, in 
the provinces of the said empire, the government of, 
and administration of justice in, matters relating to 
my Royal Treasury, and to war. 

This Superior Junta shall not only have exclusive 
jurisdiction of these two branches or objects, but of 
the public property, and revenue, and community goods 
of the towns; for the management and judicial super- 
intendence of which, I confer on this Junta what juris- 
diction and powers may be necessary to the absolute 
exclusion of all my tribunals, and it shall be subordin- 
ate to my royal person alone, through the office of the 
Universal Despatch of the Indies. The cases which 
arise under the ordinary royal jurisdiction, and those 
of police and Government, in appeal from the Intend- 
ants, their Sub-delegates, and other common judges, 
shall remain subject to the Audencia of the district in 
which they may occur, as they are by the laws of the 
Indies. 

ART. 7. The political Governments of Puebla de 
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the offices of Corregidor, for Mexico and Antequera 
de Oaxaca, that of Vera Cruz to be created, and the 
offices of Superior Alcalde or Corregidor for Vallado- 
lid, Guanaxuato, San Luis Potosi, and Zacatecas, shall 
be respectively united with the Intendencies which I 
establish in said capitals and their provinces, and the 
emoluments at present enjoyed by them who hold the 
said offices, shall cease, and the President Regent of 
the Audencia of Guadalaxara, shall, for the present, 
govern the Intendency. And I command that the In- 
tendants have in charge the four branches or subjecés 
of Justice, Police, Treasury, and War, giving them, for 
this purpose, as I do, all the necessary jurisdiction and 
powers. These Intendencies shall be subordinate and 
dependent, in regard to the two first branches; those 
of Arispe and Durango, on Commandant General of 
their provinces, the other ten on the Vice Roy, and all 
of them shall be subordinate to the Territorial Auden- 
cias, according to the distinction of commands, the na- 
ture of the cases and objects of their cognizance, and 
conformably with the collected laws of the Indies, as 
will be explained in the body of this ordinance for it 
is my Royal intention that the jurisdictions established 
therein, shall not all concur in one person, by con- 
founding or changing, or by implication. These regu- 
lations are principally intended to prevent the frequent 
difficulties and questions of jurisdiction that would 
arise between Governors, Corregidors, or Superior Al- 
caldes, if these ancient offices should remain distinct, 
in the capitals and provinces where the new ones are 
now established. 

ART. 8. The Intendants shall also be the exclusive 
judges of the causes and questions that may arise in 
the district of their provinces, about the sale, composi- 
tion, and grant of royal lands, and of seignory, it being 
required of their possessors and of those who pretend 
to new grants of them, to produce their rights and in- 
stitute their claims before the same Intendants, so that 
these matters being legally prepared in conjunction 
with a promoter of my Royal Treasury, whom they 
may appoint, may be decided upon, the opinion of their 
ordinary Assessors being heard, and they may admit 
appeals to the Superior Junta de Hacienda; or, if the 
parties interested do not appeal, they shall communi- 
caie to it the original proceedings for its information 
when they shall judge these proceedings ready for the 
issuing of the warrant. Being seen by the Junta, they 
shall be returned, and the warrant issued, unless some 
difficulty occur; and then, before executing it, the 
measures found to be neglected by the Junta shall be 
observed. The proper confirmations shall, in conse- 
quence, be furnished by the same Superior Junta, in 
due time, which shall proceed in the case, as also the 
Intendants, their Sub-delegates, and others, in con- 
formity with the royal regulation of the 15th of Oc- 
tober, 1754, as far as it may not be opposed to the re- 


quirements of the latter, without losing sight of the 
wise dispositions of the laws cited therein, and of the 
9th title 12, lib. 4. 

No. 6. (TRANSLATION.) 

EXTRACT FROM THE ROYAL ORDINANCE FOR 
THE ESTABLISHMENT AND INSTRUCTION 
OF THE INTENDANTS OF ARMY AND 
PROVINCE IN THE KINGDOM OF 
NEW SPAIN. 

Section 61, page 70. 

It shall be an object worthy of the special atten- 
tion of the Intendants, not only to encourage and ex- 
tend, through the lands situated within their respec- 
tive districts, which may be calculated for such cul- 
ture, the valuable produce of grana fina, or cochineal, 
which, in former times, was much cultivated in many 
provinces of: this Empire, but is now confined to that 
of Oaxaca, by efficiently assisting such Indians as shall 
apply themselves to that most useful branch of agri- 
culture, in order to enable them freely to dispose of 
it within the said Kingdom, (New Spain,) or, if they 
choose, to send it to Spain on their own account, as 
they are allowed to do by Law 21, Title 18, Lib. 4; but 
also to take care that the said natives, and other classes 
of the people, should devote themselves, in preference. 
to the sowing, raising and preparing of hemp and flax, 
conformably to Law 20 of the same title and book. And 
if, in order to attain so important objects, the Intend- 
ants should find it necessary to make a distribution of 
the King’s lands or of private domains, I grant them 
power to do so, giving notice thereof, together with 
their motives, to the Supreme Board of the Treasury ; 
but this is to be understood, as respects the property 
of private individuals, as applying only to such as, 
either from the negligence or inabilty of the owners, 
shall reman unimproved, and the aforesaid Board shall 
make compensation for the same out of the public 
Treasury: and, as respects the royal lands, without 
prejudice to such commons, as, by the provisions of 
the Law No. 8, ought to belong to each town or corpor- 
ation; and the lands of the second class shall be dis- 
tributed by the said Intendants in lots proportioned to 
the number of Indians married, who shall not own any, 
either in their names, or in the names of their wives, 
with defence to alien the same, in order that their 
heirs, of both sexes, may succeed to the said lands. 
For my royal pleasure is, that all said natives may own 
a competent amount of real property, and that the 
lands which shall be distributed for the aforesaid ob- 
jects, whether purchased with public funds, or com- 
mons, or King’s domains, may belong to those indi- 
viduals, to whom they shall have been allotted, whether 
they be Indians, or belong to other classes, together 
with the necessary right of property; retaining always 
the right reserved to my Royal Crown and to the pub- 
lic domains, respectively; and our Intendants shall 
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see that they are, by all, improved for their own bene- 
fit, by making them understand the advantages which 
are to accrue to their interest from this beneficient 
provision of mine. And, where any shall not apply 
themselves to improve in a proper manner the lands 
which shall have been allotted to them, the same shall 
be taken from them (which I command to be done 
without mercy) and granted to others who shall fulfill 
the conditions. 
Section 81, page 93 

The Intendants shall also be the particular judges 
in transactions and suits originating within the dis- 
trict of their Provinces, over sales, contracts, and dis- 
tributions of lands in possession of, or held from, the 
King; the persons in possession, and those applying for 
new grants of the same, shall establish their titles and 
lay their petitions before the aforesaid Intendants, 
who, after a legal investigation, conducted by an at- 
torney of our royal Treasury, whom they shall appoint 
for that purpose, shall decide the same according to 
law, by the advice of his ordinary assistants, (Ases- 
ores,) and shall grant appeals to the Supreme Board of 


Treasury. And, in case the parties interested shall fail — 


to appeal, he shall transmit the case, together with 
the original records, whenever he shall deem them suf- 
ficient to determine the title, to the said Board, who, 
after examining the same, shall, if no cause to the 
contrary be shown, return the said records, for the 
purpose of deciding the title, or, in order that such 
formalities as shall have been found wanting may be 
fulfilled; by which means new confirmation may, with- 
out let or impediment, be adduced, upon which the same 
Supreme Board shall decide in due time—they, as 
well as the Intendants, their Deputies, and others, pro- 
ceeding according to the provisions of the Royal In- 
struction of the 15th October, 1754, so far as the same 
be not repugnant to the present law, and without los- 
ing sight of the beneficient dispositions contained in 
the laws therein cited, and in Law No. 9, Title 12, 
Book 4. 
Section 305, page 407. 

In the same manner that the Magistrates in the 
Indies are liable to be called to account (Residencia) 
on leaving their employes, it is my will and pleasure 
that the Intendants of said Kingdom be likewise so 
liable, with respect to Officers of Justice, Police, and 
Government, which I commit to them as Corregidores; 
and this is to be understood as applying in like man- 
ner to their Substitutes, Deputies, and other Subalt- 
erns. The inquiries to that effect shall be instituted 
by my Council of the Indies, who shall proceed accord- 
ing to the provisions of Law No. 69, Title 15, Book 2, 
and No. 8, Title 12, Book 5, and the records, duly com- 
pleted, with the sentences, shall be transmitted to said 


tribunal, who, after due consideration, will do justice 
in the case. 


No. 7. 
EXTRACTS FROM THE INSTITUTES OF THE CIVIL 
LAW OF SPAIN, BY DOCTORS D. IGNATIUS 
JORDON DE ASSO Y DEL RIO, AND D. 
MIGUEL DE MANUEL Y RODRIGUEZ. 
Historical Introduction. 

This legal and historical information, which we 
have brought down to this period, upon the four states 
or conditions of our jurisprudence, we believe will 
sufice to form some idea of what Spanish legislation 
is; conceiving our Kings, by means of such _ solid 
ground-works, have been, at all times, very solicitous 
and careful of the right administration of justice, 
without there being observable the. least neglect or in- 
attention to this object, so interesting to a monarchy, 
happy from those early years, which, having sprung 
up amongst wars, confusion, and turbulence, hath nour- 
ished itself and grown with them until it hath attained 
to rendering itself robust and vigorous in the pacific 
days of our always unconquerable Catholic Monarch 
Charles the Third (whom God prosper.) Happy days, 
in which we hope, through Divine favor, and the affec- 
tionate love of so beneficient a Sovereign towards his 
people, to see Spanish jurisprudence acquiring all the 
fulness of its lustre, by which, in a short time, the 
dark cloud of ignorance and confusion must be dis- 
persed, that, with so much self-injury, conceals it from 
our sight and knowledge. Let us see, therefore, upon 
what certain principles justice is found established 
among us, and the lawful consequences which ought 
to be deduced from them, according to our laws, in or- 
der that, being prepared with these means, we may 
proceed to the study of the elements of our law. 

The only object of law is justice, which is “Rooted 
virtue, (raigada virtud) which always last in the wilis 
of just men, and gives and distributes to every one 
equally his due or right.”—L. 1, Tit. 1, U. 3. All 
law is divided into written and unwritten. Of written 
law, we only know one kind, which is law: “that is, 
the reading (leyenda) in which there exists (yace) 
written instruction and chastisement; which binds and 
restrains the life of man, that it may not commit evil, 
and points out and teaches the good which man ought 
to do and practice”. L. 4, Tit. 1, P. 1. 

From this definition these four principles are ex- 
tracted: 1st. That the law is a general precept to 
all the Kingdom. 2nd. That no one can establish nor 
publish it but the King, L. 12, Tit.1, Part 1. 3rd.'That 
all those who live under the dominion of the King 
are bound to obey it, L. 15, Tit. 1, Part 1. 4th. That 
its virtues or maxims are seven: to believe or ordain, 
to command, to unite, to reward, to forbid or prohibit, 
and to punish, as expressed by L. 5, Tit. 1, Part 1. 

From the first principle it follows—lst, That the 
law is not obligatory, unless published by proclama- 


tion (pregon) or edict, executed by order of the Magis- - 
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trate, according to Auto Acordado, 1st April, 1767. L. 
12, T. 2, Lib. 3, Nov. Rec. 2d, That immediately on be- 
ing published, it binds, without any excuse or exemp- 
tion being admitted under pretence of ignoranceg be- 
cause all, without distinction of person or quality, are 
bound to know and to study it, L. 20, Tit. 1, Part 1, 
and L. 1, Tit. 1, Lib. 2, Rec., which clearly repeals the 
limitation of this rule, which L. 21, Tit. 1, Part 1, 
draws. 3rd, That the law ought to conform itself to 
that which commonly, and not that which rarely hap- 
pens. L. 8, Tit. 1, Part 1. 4th, That it ought to be 
clear and intelligible, so that all may understand it. 
LI. 8 and 13, Tit. 1, Part 1. (L. 1, Tit. 2, Lib. 3; Nov. 
Rec.) 

From the second principle it is inferred—l1st, That 
the Lords or Vassals cannot make a law without having 
the royal permission for the purpose, neither can any 
other person, L. 12, Tit. 1, Part 1. 2d, That the laws, 
statutes, and ordinances, which a corporation, (conce- 
jo,) an assembly, (junta,) or college, (collegio,) es- 
tablishes for its government, have no force and are 
not binding, if they want the royal approbation, L. 8, 
Tit. 1, Lib. 7, Rec. 3d, That the King alone can annul, 
in part or in whole, and interpret the law, according to 
Ll. 14 and 17, Tit. 1, Part 1, with other laws. 4th, 
That he may exempt any one from its penalties: and 
obligation, as the exceptions of LI. 3, Tit. 8, Part 7; 
and 31, Tit. 4, Part 5, and others of this tenor, prove. 
5th, That only the civil laws of the Kingdom, and not 
other foreign laws, are binding. L. 8, Tit. 2, Lib. 1, 
Fuero Juzgo, and those agreeing with it. (L. 2, T. 3, 
Lib. 7, Nov. Rec.) 

From the third principle it is inferred, 1st, That 
those who shall live for any time in the Kingdom of 
the Lawgiver, are bound to contract and litigate ac- 
cording to the laws of the country, unless they should 
contract with respect to real property, situate in other 
countries. L. 15, Tit. 1, Part 1. 2d, That offenders 
ought to be punished according to the law of the 
dominion in which they transgressed or contravened 
it. L. 15, Tit. 1, Part 1. 3d, That the law does not 
cease to bind, by its non use, it being necessary for 
it to be repealed, in order not to be in force. Auto 2, 
Tit. 1, Lib. 2, Rec. (L. 11, T. 2, Lib. 3, Nov. Rec.) 

Finally, conformable to the seven virtues or max- 
ims of law, it is evident, lst, That its precepts ought 
to be respecting things good, reasonable, just, and not 
opposed to the law of God. LI. 1 and 4, Tit. 1, Part 1. 
2d, That the time and place when and where the law is 
published ought to be suitable, L. 4, Tit. 2, Lib. 1, del 
Fuero Juzgo. 3d, That the law should reward and 
punish according to the merit or desert of each one. 
L. 3, Tit. 1, Part 1. 4th, That the laws should unite 
men by love and friendship. L. 6, Tit. 2, Lib. 1, Fuero 
Juzgo, and L. 7, Tit. 1, Part 1. 5th, That the Prince 
ought to observe the law, although he cannot be com- 


pelled to do so. LI. 15 and 16, Tit. 1, Part 1. 6th, 
That the law ought to be made by wise, learned, faith- 
ful, and upright men. L. 9, Tit. 1, P. 1. 

Under the name or term of unwritten law, we 
distinguish three kinds; those are use, custom, and 
the common law, (uso, costumbre y fuero.) Use is 
that which arises from those things which a man says 
and does, and is of long continuance, and without any 
interruption. L. 1, Tit. 2, Part 1. In order that a 
use be valid, five things ought to concur: Ist, That 
it be of a thing from which good may follow. 2d, That 
it be public. 3d, That there intervene the general con- 
sent. 4th, That it be not opposed to any written law. 
5th, That it have the consent or order of the King. 
LI. 2 and 3, Tit. 2, Part 1. 

Custom (costumbre) is the iaw (derecho) or rule 
(fuero) which is not written, and which men have used 
for a long time, supporting themselves by it in the 
things and reasons with respect to which they have 
exercised it. L. 4, Tit. 2, Part 1. 

On this definitation are founded three axioms: 
lst, That custom is introduced by the People, under 
which name we understand the union or assemblage of 
persons of all descriptions of that country where they 
are collected, L. 5, Tit. 2, Part 1. 2d, That it receives 
its authority from the express or tacit consent of the 
King. L. 5, Tit. 2, Part 1. 3d, That, once introduced, 
it has the force of law. L. 5, Tit. 2, Part 1. 

From the first axiom it is inferred—lst, That, in 
order to establish a custom, the whole or greater part 
of the people ought to concur in it, L. 5, Tit. 2, Part 1. 
2d, That ten years must have elapsed amongst persons 
present, and twenty at least amongst persons absent, 
in order to its being introduced, L. 5, Tit. 2, Part 1. 
3d, That, in default of this continuance, it shall be 
proved by two sentences of judges, or judgments given 
upon, or according to, it. L.5, Tit.2,P.1. 4th, That, 
for the same proof, one sentence alone shall be suffi- 
cient, when this was given upon a question, whether 
that which was alleged to be was or was not a cus- 
tom, and the Judge determined that it was, L. 5, Tit. 
2, Part 1. 

From the second axiom it follows: 1st, That tacit 
consent cannot be supposed or presumed, when the cus- 
tom is opposed to the law of God, to good reason, to 
the law of the Kingdom, and to natural law, L. 5, Tit. 
2, Part 1; L. 3, Tit. i, Lib. 2, Rec., and Aut. 2, Tit. 1, 
Lib. 2, Rec. 2d, That the custom introduced by error, 
stealth, or with force, and opposition of some, is of no 
validity, L. 5, Tit.2, Part1. (LI. 3 & 11, Tit. 2, Lib. 3, 
Nov. Rec.) (L. 6, tit. 2, p. 1.) 

From the third axiom it proceeds: Ist, That cus- 
tom ought to possess the virtues of law. 2d, That it 
ought to be a good interpreter of it, L. 6, Tit. 2, Part 
1. 3d, That, being general and immemorial, it may 
repeal or alter the anterior law, by the approbation of 
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the Prince being supposed or presumed, L. 6, Tit. 2, 
Part 1, vide Berni apuntam, on L. 4, Tit. 2, Part 1. 4th, 
That it is itself destroyed and repealed by a new law, 
or by the revocation of the ancient custom, L. 6, Tit. 2. 
Part. 1. 

There are two kinds of custom, one general and 
the other special or particular, L. 4, Tit. 2, Part 1. The 
special or particular custom is of two sorts, either with 
respect to a specific or determinate thing, ex. gr. with 
respect to a particular place or person, or with respect 
to the whole of certain persons or places. The gen- 
eral is with respect to specific acts of all the inhabi- 
tants of the Kingdom. Hence it arises, that a cus- 
tom generally introduced by all the Kingdom, may de- 
stroy the law; but a particular custom in any province 
or Seigniory, has only this effect in that district or part 
where it hath been exercised, L. 6, Tit. 2, Part 1. 

Fuero (forum) is a use and custom combined, as 
appears from, L. 7, Tit. 2, Part 1. By this definition, 
it is certain that a fuero has the force of law, L. 7, Tit. 
2, Part 1. 2nd, And, consequently, it must possess 
the circumstances which a use and custome require, in 
order to be valid, L. 8, Tit. 2, Part 1. 

Cap. 1. of the first general division of things. 

We have treated hitherto of the first object of law, 
which relates to persons; we proceed now to treat of 
the second, which relates to things. The term thing 
is applied to whatever is of such a condition that it may 
be counted among our property. 

The first general division of things is that which 
is made into things of divine right, and those of hu- 
man right. The first are divided into things sacred 
and religious. The latter into things common, public, 
of a Corporation or a University, and private. 

Cap. 2. Of sacred things. 

Every sacred thing is established for the service 
of God; and therefore the dominion of such is not in 
our person, and cannot be counted as property, Ll. 12 
and 2, Tit. 28, Part 3, as are churches, altars, chalices. 
etc. L. 18, Tit. 28, P. 3. 

Cap. 3. Of religious things. 

We term religious, that place where any one is 
buried in order never to be removed thence, and if all 
his body or at least his head lies there, L. 14, Tit. 
28, P. 3. 

Although our laws may have borrowed these di- 
yisions from paganism, nevertheles, since the solemn 
consecration of churches and cemeteries has been es- 
tablished, we are of opinion that immediately upon be- 
ing consecrated, religion occupies them and cannot be 
separated from them at any time. The consequences, 
therefore, which result from this principle ought to be 
explained by the canon law. 

Cap. 4. Of things common. 


Things common, are those which belong to the 
birds, to the beasts, and to all other living creatures, 


as being able to make use of them as well as men, L. 2, 
Tit. 28, p. 3. Such are the air, the waters from Heaven, 
the sea and its shore, L. 3, Tit. 28, P. 3—By shore of 
the sea we understand whatever part of it is covered 
with water, whether in winter or summer, L. 4, Tit. 28. 
P. 4.—Hence it arises that any one may fish or navi- 
gate on the sea, and on its shore, where also he may 
build a cottage or house for shelter. LI. 3 & 4, Tit. 28. 
P. 

Cap. 5. Of things public. 

Things public are those which belong only to man- 
kind, L. 2, Tit. 28, P. 3. Hence it is, first, that rivers, 
ports, or harbors, and high roads (caminos,) are things 
public, L. 6, Tit. 28, P.3. Second, The walls and gates 
of towns or cities according to L. 20, Tit. 32, P. 3, and 
L. 3, Tit. 5, Lib. 6, and L. 3, Tit. 6, Lib. 7, Rec. (L. 5, 
T. 1, Lib. 7, and L. 2, Tit. 18, Lib. 6, Nov. Rec.) are pub- 
lic in their benefits to all; wherefore the obligation to 
repair them is common to all, although L. 15, Tit. 28, 
P. 3, classes them among things holy, adopting 
in this the doctrine of the Romans. 3d. That not only 
may the natives or inhabitants of a place make use of 
things that are public, but also strangers. L. 6, Tit. 
28, P. 3. 4th, That, although the banks of rivers may 
belong to persons on whose estates they are situate, 
nevertheless they cannot prevent any one from mak- 
ing fast his boats or vessels (sus embarcaciones) to 


the trees or posts in them, and doing all that may be . 


convenient for the free use of the things which belong 
to the art, calling, or industry, by which he makes his 
livelihood, L. 6, Tit. 28, P. 3. 5th, That notwithstand- 
ing he whose grounds are planted on the bank of the 
river, may be the proprietor of the trees, he cannot 
cut that to which any boat or vessel hath been moored, 
or to which a person may be desirous to moor one, L. 
7, Tit. 28, P. 3. 6th, That no new mill nor any other 
tihng can be built on the part of the river by which 
its navigation may be impeded, and any old building 
may be destroyed or pulled down which obstructs the 
common use of these things, L. 8, Tit. 28, P. 3. 7th, 
That neither can any building or thing be erected by 
which the common use of high roads, squares, or mar- 
ket places (plazas) any threshing grounds for corn, 
etc., (exidos) churches, etc., may be obstructed, LI. 22, 
23, and 24, Tit. 32, P. 3. 

Cap. 6. Of things belonging to a municipal council or 

corporation, (concejo,) or a university. 


Things belonging to a corporation or university, 
are those which belong exclusively to the inhabitants 
(al comun) of any city, town, or castle, or any other 
place where men reside, L. 2, Tit. 28, P. 3. Of these 
some may be used by any inhabitant of that city, town, 
or place, and others are for the particular use of the 
corporation (concejo), which ought to apply the fruits, 
produce, or rents, to the common benefit of the city 
of town, LI. 9 and 10, Tit. 28, P. 3. 
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Of the first description are fountains or springs, 
places where they hold markets, and fairs, and places 
where the corporation meet, sandy beaches or grounds, 
(arenales) which are on the banks of rivers; and, fi- 
nally, commons or pasture grounds (dehesas)—L. 9. 
TH. 26, P.3. 

Of the second kind are flocks, fields, and vineyards, 
olive plantations, and lands, which produce fruit and 
rent, L. 10, Tit. 28, P. 3. The great variation which 
is observed in this principal part of our jurisprudence 
renders its comprehension very difficult; and there- 
fore, for greater clearness, it is necessary to treat of 
each thing separately. 

With respect to what relates to the use of forests 
or woods (montes) and the commonable lands of a 
corporation or municipal body, (terminos de concejo) 
it is to be observed that the abuse arising from their 
occupancy by many private individuals, without the 
royal license, gave rise to the following orders or pro- 
visions: 1st, That every common (termino) or for- 
est, (monte) occupied should be restored to the cur- 
poration or municipal body to which it belonged; and 
when once restored, should not be transferred or sold, 
nor the pastures ploughed or converted (ne romper sus 
- exidos) into arable lands, L. 1, Tit. 7, Lib. 7, Rec. (L. 
2, Tit. 21, Lib. 7, Nov. Rec.) 2d, That from this res- 
titution the Clerk or officer (official) of the corpora- 
tion shall not be excepted, under pain of loss of office, 
and of being rendered unfit to hold it, L. 2, Tit. 7, Lib. 
7. Rec. (L. 4, T. 21, Lib. 7, Nov. Rec.) The process and 
mode which are to be observed by the Judges in such 
restitution are prescribed by L. 3, Tit. 7, Lib. 7, Rec. (L. 
5, T. 21, Lib. 7, Nov. Rec.) conformable (arreglada) to 
L. 18 of Toro, and the modifications laid down in LI. 
4 and 5, Tit. 7, Lib. 7, Rec. (LI. 6 and 7, T. 21, Lib. 7, 
Nov. Rec.) 3d. Those commons (terminos) occupied 
or sold without the royal license, ten years previous to 
the year 1551, in which the law of King Charles I was 
published, were required to be reconverted into pas- 
ture ground, giving information to the council of what 
part might have been worked or cultivated by the per- 
mission of the municipality (pueblo)—L. 6, Tit. 7, Lib. 
7, Rec. (L. 4, Tit. 25, Lib. 7, Nov. Rec.) 4th. That 
vineyards, orchards, or buildings made on common 
(termino) belonging to the King, or a coporation, with 
the license of the council, possessed for twenty years, 
shall not be destroyed or pulled down, but the person 
who possesses it shall pay an annual tax or rent (censo) 
at the rate of five maravedis for every acre of vine- 
yard; and so proportionally, L. 3, Tit. 7, Lib. 7. Rec. 
5th. That the buildings given up on account of im- 
proper occupation, shall not be destroyed, nor the for- 
ests or woods (montes) already planted, be felled or 
laid waste, except they should be so extensively planted, 
that the people can cut estovers, (lena,) which shall be 
done so as to leave the two principal boughs on the 


trees, (dexando horca y pendon), that they may grow 
again and never to cut the trees at the trunk or foot, 
allowing the smaller branches (montes) to remain for 
pasturage, L. 7, Tit. 7, Lib. 7. Rec. (L. 1, Tit. 24, Lib. 
7, Nov. Rec.) ; all which hath been extended to the for- 
ests or woods belonging to private individuals, L. 28, 
Tit. 7, Lib. 7, Rec. (Nota 1, Tit. 24, Lib. 7, Nov. Rec.) 
6th, That no grants (mercedes) may be made of com- 
mons (terminos) by the King, Corporation, nor Judges, 
L. 10, Tit. 7, Lib. 7, Rec. (L. 8, Tit. 21, Lib. 7, Nov. Rec.) 
7th. Nor may Justices grant commonable lands with- 
out royal license. L. 10, Tit. 7, Lib. 7, Rec. (L. 9, ‘Tit. 
21, Lib. 7, Nov. Rec.) 

Also, in consideration of the utility of these pub- 
lic forests or woods, (montes) it hath been ordered: 
1st. That the planting of trees should be attended to 
according to the quality of the soil, the old forests 
(montes) being reserved, and watches (guardas) 
placed thereover; for which purpose the Justices shall 
visit, every year, the said forests, and take care that 
the penalties expressed in the ordinance be carried into 
effect, L. 15, Tit. 7, Lib. 7 (L. 2, Tit. 24, Lib. 7, Nov. 
Rec.) which must be confirmed by the Council, L. 13, 
Tit. 1, Lib. 7, Rec. (L. 16, Tit. 3, Lib. 7, Nov. Rec.) 2nd. 
That the Corregidors, or Magistrates, who should be 
remiss in the fulfillment of these laws, shall lose a 
third of their salary., I. 16, Tit. 17, Lib. 7, Rec.; all 
which hath been expressed more fully in the ordinances 
of the 7th and 12th December, 1748, which direct that 
no trees shall be cut without permission of the Justice; 
and that, for every old tree cut, five young ones shall be 
planted; al] felling or burning of public groves (ala- 
medas) with walks, mountains, woods, etc., is forbid- 
den; and it is ordered, that each inhabitant shall plant, 
every year, five trees, in the situations which should 
appear best to the Corregidor; and not having them, 
acorns (bellota) may be planted, at his discretion; that 
the Justices may take cognizance of this, and not the 
Audencias nor Chanceries, with appeal to the Board 
(Junta) of Works and Woods. This ordinance was ex- 
tended to the forests of private individuals, by the ce- 
dula of 18th October, 1763. 

TITLE II. 

Of Dominion, the modes of acquiring it, and its 
kinds. 

Cap. 1. Of dominion and its kinds. 

The first species of right in the thing is that of 
dominion, which is a power that arises from the right 
every one has in the thing, by reason of which he may 
dispose of, and derive from it every possible advant- 
age; may exclude others from its use, and claim it 
(vindicarla) from any possessor, unless a contract or 
the law hinder it. It is, from this, inferred that there 
are two kinds of dominion, one absolute, or perfect, 
which consists both of the power of disposing of, and 
receiving the profit, (utilidad) ; the other qualified, or 
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less perfect, by which these two rights are divided 
between the.direct or immediate proprietor, who may 
dispose of the thing; and the useful usufructuary 
(util) proprietor, who has the power of claiming 
(vindicarla,) and of enjoying the use or profits of it. 
Of this last class ar the feud or fee (feudo,) and the 
enfiteusis, (lease,) which we proceed to explain, before 
entering on the exposition of the modes of acquiring 
dominion. 

Cap. 2 of this feud. 

Feud is a grant which the lord makes to any man, 
on condition that he becomes his vassal, and does him 
homage, to be faithful to him, L. 1, Tit. 26, P. 4. The 
origin of feuds must be ascribed to the ancient Franks 
or Germans; for it appears that their Kings were ac- 
customed to grant lands to their generals and nobles, 
(senores,) on the condition of their doing homage, and 
performing military service. From them the Lom- 
bards adopted them, who introduced them into Italy in 
the sixth century—Jorge Adam Struvio, Syntagma 
Juris Feudalis, cap. 1, 8. Feuds were not known in 
Spain until the ninth century; and the first notice that 
is taken of them is by the Emperor Charles the Bald, 
having granted, in fee, Barcelona to Wifredo II, the 
Handsome, (belloso)—Diago, Hist. de los Comdes de 
Barcelona, Lib. 2, Cap. 7. From Catalonia, it is to 
be supposed that feuds would be introduced into Cas- 
tile; and in truth, the Behetrias, such as they are de- 
scribed by Pedro Lopez de Ayalo, in this Cron. del Rey 
Don Pedro Ano. 2, Cap. 14, and the dominio solariego 
partook much of the nature of feuds; to which were 
annexed homage and military service, until the duty 
paid in lieu of military service, (lanza,) and the annats 
of the half year (media annata,) were introduced, as 
equivalent to them. This is confirmed by L. 68, Tit. 
18, P. 2, which, referring to the solemnities of investi- 
ture, says that the grandees (ricoshomes) granted 
feuds; and that there existed feuds, strictly so called 
in Castile, is proved by Tit. 26, P. 4; the laws of which, 
upon the constitution dissolution, and recognition, or 
acknowledgment, of the feud, and the obligations of 
the feudatory, agree with the feudal laws of the Lom- 
bards contained in the Consuetudines Feudorum. We 
only observe one remarkable difference in point of suc- 
cession or descent; for, L. 6, Tit. 26, P. 4, says, that the 
succession does not descend beyond grandsons, but re- 
turns to the lord; and it is clear, that, by the feudal 
common law, the succession was extended in infinitum ; 
but this gives us to understand, that such a law, en- 
actment, or provision, was made in favor of lords, to 
afford them, by this mean, the greater liberty of dis- 
posal. See Tit. 25, P. 4, upon the reciprocal obliga- 
tions of vassal and lords, and the cases in which the 
former might abandon the feudal dominion (senorio) 
of the latter. 

Cap. 3 of the emphyteudis. 


L. 5, Tit. 30, P. 3, makes a clear distinction be- 
tween the feud, usufruct, and emphyteusis. The last 
is a contract or agreement which is made respecting 
real property granted for the whole life of the tenant, 
or his heirs, on condition of the payment of an annual 
rent, or as shall be agreed on, L. 28, Tit. 8, P. 5. Whence, 
it follows: 1st. That it is a contract partly between 
sale and lease, L. 3, Tit. 14, P. 1. 2d. That the terms 
set forth in the deed must be fulfilled, L. 28, Tit. 8, P. 
5. 3d. That if the thing or property be lost or de- 
stroyed by fire, earthquake, or inundation, the tenant 
(enfiteuta) shall not be obliged from that time for- 
ward, to pay the rent, (pension) ; but if the whole be 
not destroyed, so that there should remain at least an 
eighth part, he shall be obliged to pay, L. 28, Tit. 8, P. 
5. 4th. If the tenant hath allowed three years to go 
by without paying the rent to a lay lord, the property 
becomes forfeited, (cae en comiso,) without its being 
necessary to have recourse to the authority of the 
Judge; provided, however, that if, within ten days aft- 
er the expiration of the above time, he should wish to 
pay the rent, the lord must allow him to retain the 
thing or property, L. 28, Tit. 8, P.5. 5th. That if the 
direct or immediate lord be an ecclesiastic, an omis- 
sion to pay the rent for two years is sufficient to work 
the forfeiture of the property, L. 28, Tit. 8, P. 5. 6th. 
That the tenant may alien the land, acquainting the 
lord who has the right of pre-emption, (tanteo,) with 
the price that another has offered; and he not giving 
that price, or being silent with respect thereto, for two 
months, the tenant may sell, but to a person from 
whom the lord may recover the rent, in order that he 
shall execute a new deed of lease, and for which he 
is entitled to a relief, (laudemio,) which is the fiftieth 
part of the price or value, L. 29, Tit. 8, P.5. 7th. That 
by alienating is understood selling, exchanging, pledg- 
ing, or mortgaging, imposing services, or assigning to 
one, without such power of alienation, L. 10. Tit. 23, 
P. 7. And thus the tenant (el enfiteuta) shall be able 
to rent the land or thing, notwithstanding Lopez, L. 29, 
Tit. 23, P. 7, Gl. 3, says the contrary. 8th. That if a 
sale thereof was made without the permission of the 
lord, and he knew and consented to it, no forfeiture is 
incurred, Lopez, L. 29, Tit. 8, P. 5, Gl. 6, Quaest. 4. 
Cap. 4. 

The modes of acquiring or absolute dominion are 
either by the laws of nations, or by the civil or munici- 
pal law. The natural modes are original and deriva- 
tive. The first are so called, because by them that 
thing, which was not in the power or possession of an- 
other, commences to be under the dominion of some 
one: and derivative modes are so called, because by 
them the dominion is transferred from one to 
another. Of the original, some put us in possession 
of (entregan) the body or substance of the thing, as 


occupancy or invention: others produce a certain aug- | 
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mentation to the thing already ours, such does acces- 
sion. Tradition or delivery (entrega) is the derivative 
mode. 


Cap. 5. Of the occupancy. 


Occupancy is the taking corporeal things which do 
not belong to another, with the intention of retaining 
them for oneself. Things are said to be no one’s prop- 
erty, which, by their nature, are not under the domin- 
ion of any one, or were thrown away by the owner, with 
the intention of parting with them in future, LI. 49 & 
50, Tit. 28, P. 3. 


Cap. 8. Of industrial accession or increase, and its 
kinds. 


To industrial accession belongs the union or ad- 
dition of another person’s property to one’s own, ex. 
gr. a foot to a statue of the same metal; the writing 
to the paper; a tablet to the painting; and a house to 
the soil. In these cases, the accessory or addition be- 
longs to the owner of the principal; the foot in respect 
of the statue, the writing in respect of the paper, the 
tablet in respect of the painting, the buildings and 
fruits in respect of the land on which they were planted 
or sown, and the materials in respect of the building, 
being considered accessories; but he who united or 
added another’s property with or to his own, or worked 
on it with good faith, (con buena fe,) shall be entitled 
to remuneration for the expenses and improvements 
from him who acquires them by reason of the acces- 
sion; and if he proceeded with bad faith, (mala fe,) 
he loses the whole, as explained with a variety of ex- 
amples by LI. 35, 36, 37, 38, 42 & 43, Tit. 28, P. 38, 
which have copied all that the Roman laws say upon 
the subject. 


A species of industrial accession is the specifica- 
tion or formation of a new kind of thing with the ma- 
teral of another, as if from grapes wine be made, a vase 
from silver, etc. If the materials of which the thing 
is constructed cannot be reduced to their original state, 
they shall belong to him who made it in good faith, on 
paying the value of the materials to the owner. And 
if it be possible to reduce them to their original state, 
the thing shall be given to the original owner of the 
materials, who shall satisfy the party for the expense 
occasioned in forming the new tihng; but in case of 
acting in bad faith, the workman shall lose his labor 
and expenses, L. 33, Tit. 28, P. 3. 


Mixtion (mixtion) results from the mixture of ma- 
terials of one kind with those of another; and, there- 
fore, he who mixes his own gold with that of another, 
never makes it his, although he may have done it with 
good faith, L. 24, Tit. 28, P. 3, (L. 33, T. 28, P. 3.) and 
if they should be mixed by chance, or by the will of 
the owners, they shall be common, they being such as 


can be separated; and if this be not possible, each shall 
preserve his property in his share, L. 34,. Tit. 28, P. 3. 


Tradition or delivery, (tradicion,) which is the 
derivative mode of acquiring dominion, is made when 
men give possession of their property to others for 
some lawfulreason. I. 46, Tit. 2,P.3. It is corporeal, 
as if delivery be made of the thing into the hands of 
him who purchases it, etc., L. 46, Tit. 28, P. 3: and also 
fictitious or feigned, as in the case where one should 
transfer or alien a thing which he hath lent to an- 
other, L. 47, Tit. 28, P. 3. This takes place in respect 
to things corporeal as well as incorporeal, and as dem- 
onstrated by the examples referred to in Ll. 46 & 47, 
Tit. 3, P. 3. 


Symbolical tradition or delivery is when one thing 
is delivered in token or earnest (senal) of another, the 
dominion of which it is desired to transfer; ex. gr. if 
the keys of the granary be delivered, which contains 
the corn which is sold, see Ll. 6, 7, and 8, Tit. 30, P. 3. 
Cap. 10. Of the modes of acquiring full dominion. 


The modes of acquiring full dominion, according 
to civil or municipal law, are prescription, donation, 
and other contracts, of which we shall speak hereafter. 
We are now treating of prescription as having a very 
natural connexion or affinity with possession, which 
we are to consider as accessory to dominion, although 
it may happen that it is sometimes found separate. 


Cap. 11. Of prescription. 


Prescription is to hold property or thing of an- 
other for a certain time, and to make it thereby one’s 
own, so that the right owner cannot afterwards de- 
prive you of it. To constitute prescription, good faith, 
(buena fe,) just title, and capacity of the thing for 
the purpose, and of the person who prescribes, are 
necessary; as, also, continued or uninterrupted pos- 
session for a determinate time, L. 9. Tit. 9, 29, P. 3. 


1. Of good faith, (buena fe.) Good faith consists 
in the possessor’s believing that the person from whom 
he received the thing had right to alien or transfer it, 
L. 9. Tit. 29, P. 3; and, therefore, there will not exist 
good faith,—1st, If the right owner of the thing sold, 
warns or gives notice to the purchaser that it does not 
belong to the vender, L. 10. Tit. 29, P. 3. 2d, Nor if 
one purchases a thing from a minor, a madman, or the 
attorney of an another, fraudulently or collusively in- 
ducing him to dispose of it, L. 11, Tit. 29, P.3. 3d, But 
there will exist good faith in one who, when he receives 
the thing, believes the person from whom he makes the 
purchase to be the right owner, and he ought to be in 
possession of it all the time necessary by law to acquire 
the right of prescription; so that, if, before the com- 
pletion of this time, bad faith intervenes, he cannot 
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prescribe, Ll. 12, and 14, Tit. 29, P. 3, unless he re- 
ceived the thing by way of gift, or exchange; in which 
cases, good faith at the time of the delivery is suffi- 
cient, L. 12, Tit. 29, P. 3. 4th, In the same way, if 
such possessor, knowing that the thing did not belong 
to the person who transferred it to him, should sell it 
to another before the expiration of the time necessary 
to complete his prescriptive right, the latter cannot 
take it by prescription, because there existed bad faith 
at the time of the passing it to him, L. 12, Tit. 29, P. 
3. 5th, If, with respect to slaves or animals, this bad 
faith supervened before the females conceive or are 
with young, he shall not acquire the young, L. 5, Tit. 
29, P. 3. 6th,, There is not bad faith in one who ac- 
quires a thing through the medium of an attorney, if 
the latter informed his constituent that it was trans- 
ferred to him by a just title, although it be false; be- 
cause the error arises in respect of the principal, by a 
lawful reason or way, L. 14, Tit. 29, P. 3. 

2. Of a just title. Just title consists in the cause or 
consideration by which possession of the thing is ob- 
tained, being one of those by reason of which dominion 
is acquired, as purchase, gift, inheritance, etc. LI. 9, 
14, and 15, Tit. 29, P. 3. 

3. Of the capacity of the thing. There is capacity 
in the thing if it is from its nature capable of prescrip- 
tion; and, therefore, sacred and religious things cannot 
be acquired by time, nor civil jurisdiction, nor tributes 
and royal rights, L. 6, Tit. 29, P. 3. 

Of the capacity of the person. In order that the 
person may be able to prescribe, it is necessary, 1st, 
that he be of sane mind; wherefore the madman and 
idiot (desmemoriado) cannot begin to prescribe; but if, 
previously to becoming mad, such a one begin to ac- 
quire, the capacity of person will continue in, and 
enure to him or his heirs, L. 2, Tit. 29, P. 3. It will be 
suficient that the capacity exists in the attorney who 
may prescribe for the principal; in which case, the bad 
faith of the former does not prejudice the latter, as we 
have already said, Ll. 13 and 14, Tit. 29, P.3. Mortga- 
gee and lessee cannot prescribe, because they are in 
possession in the name of another, L. 4, Tit. 15, Lib. 
4 Recop. (L. 1, Tit. 8, Lib. 11, Nov. Rec.) 4th. Nor 
can one joint heir or copartner prescribe against an- 
other, L. 5, Tit. 15, Lib. 4, Rec. (L. 2, Tit. 8, Lib. 11, 
Nov. Rec.) 

5. Of possession, and its kinds. Continued or un- 
interrupted possession is necessary to the acquiring 
the thing. By possession, we understand the lawful 
possession (tenencia derecha) which a man has of 
things corporeal, with the assistance of the body and 
mind, I. 1, Tit. 30, P. 3. There are two sorts of posses- 
sion; one natural, as when corporeal possession is had 
of the thing, as of a house, an estate, etc., L. 2, Tit. 30, 
P. 3; and the civil, or by permission or sanction of 
law, as, when a person goes out of or quits his house 


with an intention of not relinquishing it, then he is in 
possession by will, (de voluntad,) and this is as valid 
as though he were in corporeal possession, L. 2, Tit. 
30, P. 3. The possession of things incorporeal, as ser- 
vices, (servidumbus,) rights, (derechos,) etc., is proved 
by use, and the sufferance of the owner, L. 1, Tit. 30, 
P. 3. 

6. Who can acquire or gain possession of things. 
Every person of sound mind may gain possession of 
things by himself, or by another duly authorized or 
empowered by him. Hence it is, lst, That children ac- 
quire or hold possession for their parents, and the at- 
torney for his principal, Ll. 3 and 14, Tit. 30, P. 3. 2d. 
The guardian or curator for the ward or minor, the 
madman, and the spendthrift, (degastador,) L. 4, Tit. 
30, P. 3. 3d. The officer of the corporation (oficial 
del comun) of any city or town for the corporation 
whose officer he is, L. 4, Tit. 30, P. 3. 4th. The labor- 
ers and ploughmen who are tenants or lessees of any 
estate for the proprietor of it, Ll. 5 an 9, Tit. 30, P. 3. 
5th. He who shall promise to hold possession of a thing 
for the person in whose name he promises to possess 
it, L. 3, Tit. 30, P. 3. 6th. The friend or innkeeper, 
(huesped,) etc., for him in whose name he has pos- 
session L. 12, Tit. 30, P. 3. Possession is also gained 
by those modes which transfer dominion; of which 
various examples may be seen in LI. 7, 8, 9, 10, 11 and 
15, Tit. 30, P. 3. 

7. Of the modes of losing it. As possession con- 
sists in corporally or mentally possessing (tenencia) 
the thing, it follows that the possession of personal 
property (muebles) will be lost: 1st, Always when 
the thing is reduced to that state in which it cannot 
be possessed corporally, nor by will, (de voluntad,) of 
which examples are given in LI. 14 and 17, Tit. 30, P. 3; 
but, in those cases, the owner, although he loses the 
possession, does not lose the dominion, and, therefore, 
may recover the thing from the possessor, L. 14, Tit. 
30, P. 3. 2d. The possession of real property (cosas 
raices) is lost, if the possessor is evicted by force; 
if, when he is not present, another enters on it, and 
prevents his re-entry; and if, seeing that another en- 
ters on his property, he submits to it, and does not 
drive out the intruder, L. 17, Tit. 30, P. 3; but in 
neither of these cases does he lose dominion. 

8. Of the privilege of one in possession. No one 
ought to be dispossessed without a hearing, L. 2, Tit. 
15, Lib. 4, Rec.; (L. 9, T. 8, Lib. 11, Nov. Rec.) nor can 
the creditor of his own authority enter by force on 
the property of his debtor, but shall be. obliged to pur- 
sue his remedy by another mode, as laid down by LI. 
5 and 6, Tit. 15, Lib. 4, Rec.; (Ll. 2 & 5, Tit. 8, Lib. 11, 
Nov. Rec.) neither can the property of the deceased 
be taken possession of without the will of the heirs, nor 
the inheritance of one who is in the service of the king, 
L. 3, Tit. 15, Lib. 4, Rec.; (L. 3, T. 8, Lib. 11, Nov. Rec.) 
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but he possesses the thing a year and a day in the face 
of the claimant or plaintiff, according to the custom 
of some cities, ought not to be compelled to answer 
with respect to the possession, provided he have it 
with title and good faith, L. 3, Tit. 15, Lib. 4, Rec. (L. 
3, T. 8, Lib. 11, Nov. Rec.) 

9. Consequences which result from continued or 
uninterrupted possession as constituting prescription. 
Continued or uninterrupted possession for the time 
pointed out by the laws causes prescription. Hence it 
follows, 1st, That possession, being interrupted or im- 
peded by any reason or cause, also interrupts or im- 
pedes prescription; so that, in order to prescribe subse- 
quently, the person must begin to possess anew, L. 29, 
Tit. 29, P.3. 2d. That prescription is interrupted by 
the interposition of a judicial demand, or even by a 
simple complaint, (querella,) and by a claim made bc- 
fore the neighbors of the place where the house or 
property is situate; and, if the possessor be a minor, 
before his guardian, Ll. 29, and 30, Tit. 29, P. 3. 3d. 
That if the debtor wishes to gain by time or prescrip- 
tion what he owes, and renews the obligation, or makes 
an acknowledgement of the debt, in this case the pre- 
scription is interrupted, L. 29, Tit. 29, P. 3. 

10. Of immemorial as necessary .to prescribe. 
The time in which are prescribed, is comprehended un- 
der two kinds of prescription, immemorial and tem- 
poral. The first is proved by witnesses of good fame 
or character, who depose to having seen the person in 
possession of the thing or property for forty years, and 
having heard their ancestors say that they never saw 
nor heard anything to the contrary. L. 1, Tit. 7, Lib. 
5, Rec. (L. 1, Tit. 17, Lib. 10, Nov. Rec.) By imme- 
morial possession, seignory or dominion of cities, 
towns, and civil and criminal jurisdiction, are acquired ; 
but not that which kings possess by their pre-eminence 
and prerogative, nor taxes, nor tributes, L. 1, Tit. 15, 
Lib. 5, Rec., (L. 4, T. 8, Lib. 11, Nov. Rec.) which ought 
to be taken as an exception to what we have before 
said. Neither by its duties (alcabalas) prescribed, al- 
though the doing so may have been tolerated or per- 
mitted, L. 2, Tit. 15, Lib. 4, Rec. (L. 9, T. 8, Lib. 11, 
Nov. Rec.) Nor is the right to raise or levy taxes or 
impositions acquired, L. 8, Tit. 15, Lim. 4, Rec. (L. 7, 
T. 8, Lib. 11, Nov. Rec.) It may be remarked that the 
right of prescription, as to dominion or property, is 
interrupted but the interruption of possession, L. 7, Tit. 
15, Lib. 4, Rec. (L. 6, T. 8, Lib. 11, Nov. Rec.) 


11. Of the time necessary for temporal or limited 
prescription. Temporal prescription is confined or 
limited to a certain number of years. To this sort be- 
long, 1st, The limitation of a year, in which the claim 
to the penalty incurred by judicial bail for not pro- 
ducing the person bailed is prescribed, L. 10, Tit. 16, 
Lib. 5, Rec. (L. 1, Tit. 11, Lib. 10, Nov. Rec.) 2d. The 
prescription of three years, in which personal prop- 


erty is acquired, Ll. 15 and 17, Tit. 29, P. 3; (L. 10, T. 
11, Lib. 10, Nov. Rec.) and the salaries or wages of 
apothecaries, spice venders, and other tradesmen, or 
mechanics, in respect of their wares and work, L. 9, Tit. 
15, Lib. 4, Rec.; and the fees (salarios) of advocates 
and solicitors are prescribed, L. 32, Tit. 16, Lib. 2, Rec. 
(L. 9. T. 11, Lib. 10, Nov. Rec.) 3d. The prescription 
of ten years, in which real property (las raices) is ac- 
quired among persons present, L. 18, Tit. 29, P. 3; (L. 
18, T. 29, P. 3,) and in which the executive action is 
barred, L. 6, Tit. 15, Lib. 4, Rec. (L. 5, T. 8, Lib. 11, 
Nov. Rec.) 4th. That of twenty years, which pre- 
scribes the right of absent persons to real property, L. 
18, Tit. 29, P. 3, and the personal action and execution 
(executoria) granted thereon, L. 6, Tit. 15, Lib. 4, Rec. 
(L. 5, T. 8, Lib. 11, Nov. Rec.) 5th. That of thirty years, 
in which property generally is acquired even without 
good faith; with the difference, that in case of there 
being good faith, if another deprives the possessor by 
prescription of the property, he may sue for its recov- 
ery, unless it be the right owner who ousted him; but 
if he possessed it with bad faith, he cannot demand back 
the possession, except in cases where the property was 
stolen from him, or he was deprived of it by the judge 
for not answering citation, and he should not demand 
it within the year, L. 21, Tit. 29, P. 3. Actions real, 
hypothecary, and mixed, are also prescribed in thirty 
years, L. 6, Tit. 15, Lib. 4, Rec. (L. 5, T. 8, Lib. 11, 
Nov. Rec.) 
BOOK III. 
Of Actions. 

Of Jurisdiction, Judges, and Trials, or 
proceedings in Spain in General. 

Cap. 1. Of Jurisdiction, its causes and effects. 

Having treated of the two first objects of justice, 
it remains to discuss, in this third book, the last, which 
relates to actions, under which term is understood all 
that is embraced or comprised in a trial or judicial pro- 
ceeding, (juicio;) therefore, we shall treat in succes- 
sion of each of its parts. 

Jurisdiction is the power which the king or lord 
of a domain possesses over his subjects or vassals, as 
arising from the dominion which he exercises over 
them. This dominion (imperium) is pure (mero) and 
mixed. 

Pure dominion or jurisdiction is that which con- 
fers upon the prince the power of deciding criminal 
causes. Mixed is that which confers upon him the 
cognizance of civil causes, L. 18, Tit. 4, P. 3. Thus, 
then, this supreme jurisdiction, in matters civil and 
criminal, resides only in the king, L. 1, Tit. 1, Lib. 4, 
Rec.; and therefore, no lord or private individual can 
exercise, in the dominions of the crown, this jurisdic- 
tion, without producing the title or privilege he pos- 
sesses for so doing, L. 2, Tit. 1, Lib. 4, Rec. Whence 
proceeds the preeminence or right of the crown to ap- 
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point secular judges to the cognizance of these two 

kinds of causes, as also escribanos and other ministers 

of justice, L. 2, Tit. 4, P. 3. 

Cap. 2. Of the first division into ordinary and dele- 
gated jurisdiction. 

Jurisdiction in the first place is ordinary or dele- 
gated. Ordinary is that which is vested with every 
extenson in the magistrate by the reason or virtue 
of his office. Delegated is that which is given to any 
one for the cognizance of a certain and determinate 
cause, which is exercised by all judges who are com- 
missioned or deputed (comisionados.) 

From the different nature of these two jurisdic- 
tions we deduce, that the ordinary is favorable and 
perpetual, and the delegated odious and limited. 

First, Wherefore, if a commission is given to an 
ordinary judge to take cognizance of any cause, over 
which he possessed ordinary jurisdiction, he is un- 
derstood to exercise the latter, unless something be 
added to or taken from it; but, even in this last case, 
if he hath not made use of the limitation or extension, 
he will be always considered to have exercised the 
ordinary. Hevia, Cur. Filip. part. 1, 4, num. 4 and 5. 
2.. That both jurisdictions concurring in one judge, 
he is understood to exercise the ordinary, Hevia, ibid. 
num. 5. 

As in delegation oftentimes regard is had to the 
ability or fitness which the substitute shows for the 
office which he is to exercise, i€ hence follows, 1st, That 
the appointment can only pass to his successor when 
the substitute or delegate is not named; or, being 
named, if it can be proved that the person delegating 
was unacquainted with the delegate at the time he 
commissioned him, Hevia, ibid. num. 12. 2d. That 
the delegate cannot commit his jurisdiction to another 
judge, although he be an ordinary one. L. 47, Tit. 18, 
P. &. 

Cap. 3. Of the division into privative and prohibitory 
jurisdiction. 

In the second place, jurisdiction is divided into 
privative or exclusive, (privativa,) and preventive, 
(acmulativa.) The first is that, which of itself alone 
deprives other judges of, or excludes them from, the 
cognizance of the cause; and this all judges enjoy or 
exercise to whom causes are committed, with an in- 
hibition to others of the district to take cognizance of 
them. The second is that by which a judge may have 
cognizance of causes wihch another judge undertakes, 
or in which he has concurrent jurisdiction, with preven- 
tion between them, L. 19, Tit. 8, Lib. 2, Rec. (L. 9, Tit. 
14, Lib. 5, Nov. Rec.) The latter, those enjoy, lst, Who 
acquire it by favor of the person while living: 2d. 
Those who acquire it by prescription: 3d. Those who 
possess jurisdiction delegated to them by a judge su- 
perior to the one of the district or place; by reason or 
virtue of which they may inhibit the ordinary and 


other judges from the cognizance of causes contained 
in their commission, although they may be pending 
before such judges; and, in the mean time, if this com- 
missioned judge dies, or his office or power is defective 
or at an end, they cannot even take cognizance of such 
causes without a new power or delegation from the 

person who appointed, (el delegante,) L. 47, Tit. 18, 

P. 3, Hevia, ibid. n. 14 and 15. 

Cap. 4. Of the third division into, jurisdictions neces- 
sary and voluntary; whence the jurisdiction sub- 
mitted to an incompetent judge, (prorogada,) as the 
effect of the last. 

In the third place, jurisdiction is divided into nec- 
essary and voluntary. Necessary is that which is 
actually exercised over persons who are subject to it. 
Voluntary is that which is possessed over him who, 
of his own accord or free will, is disposed to submit to 

From this last arises the jurisdiction called proro- 
gado, which is the extension of jurisdiction to the case 
or person to whch or whom it is not by its nature ex- 
tended, Carleval, Tit. 1, Disp. 2, Sect. 1, Q. 8, L. 20, Tit. 
21, Lib. 4, Rec. (L. 32, T. 2, P. 3.) (L. 7, T. 29, Lib. 
11, Nov. Rec.) 

Hence it is, that, in order to be bound by an in- 
competent jurisdiction, (prorogarse la jurisdiccion,) 
two things are necessary. The first, consent of the 
parties; the second, that the judge, to whom submis- 
sion is made, has antecedently lawful jurisdiction, Car- 
leval, ibid. num. 979 and 1071. 


The first requisite arises from tacit or express 
consent, whence springs jurisdiction prorogada, tacit 
or express. Tacit jurisdiction prorogada takes place 
when those who contract or commit a crime subject 
themselves to a foreign or other (ageno) judge, who 
has cognizance of any of these procedings in another 
jurisdiction, L. 32, Tit. 2, P. 3, or when one appears be- 
fore a judge, to whose jurisdiction he is not amenable, 
without pleading to it, L. 32, Tit. 2, P. 3, Carleval, ibib. 
sect. 2, num. 892 to 1000; but contumacy, as it is com- 
pulsory, or not voluntary, does not induce or infer sub- 
mission, (prorogacion,) Carleval, ibid. num. 1000, et 
seq. Jurisdiction prorogada express is, when one sub- 
mits to the jurisdiction of another judge, renouncing 
his own privilege or right, Carleval, 1, ibid. sect. 1, num. 
976, and sect. 2, num. 1003 to 1019, where may be seen 
the cases in which this express consent is not valid; 
neither does this jurisdiction take place when the de- 
fendant files a cross bill by way of compensation or set- 
off against the plaintiff before the same judge before 
whom he is sued or cited. The reason of this submis- 
sion (prorogacion) is founded on this principle, that it 
is proper that, after the plaintiff hath desired to es- 
tablish or obtain his right before a judge, the defend- 
ant should be allowed to do the like before the same 
judge. L., 20, Tit. 4, P. 3. 
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From the second requisite follows, Ist, That every 
superior judge may submit to the jurisdiction of an 
inferior ordinary judge, L. 7, Tit. 9, P. 1. 2d. That 
so also may the judge of equal jurisdiction submit to 
that of his equal, Hevia, ibid. num. 28. 3d. That the 
jurisdiction of every ordinary judge appointed for one 
or three years, although the term be expired, is sub- 
mitted to until his successor enters on the possession 
of the office, L. 5, Tit. 5, Lib. 2, Rec. (L. 2, Tit. 11, Lib. 
5, Nov. Rec.) 4th. That all jurisdiction, although 
necessary or compulsory, (forzosa,) may be exercised 
in another territory with permission of the judge of 
that district, Hevia, ibid. num. 25. 5th. That the 
prince, lord, or judge, being absent from their terri- 
tory or jurisdiction, may appoint a person to preside 
or decide in their name; but having two or more sepa- 
rate seignories or jurisdictions, and being in one of 
them, they may take cognizance of causes from fhe 
other, provided that the party be not obliged to go 
from his domicile. L. 13, Tit. 7, P. 3. 

Hence it also follows, that all jurisdiction, from 
its nature, may be submitted to, unless that its con- 
stitution or a statute forbid it on another account, Car- 
leval, ibid. sect. 4. By the law of the realm the fol- 
lowing persons are prohibited from submitting them- 
selves to an incompetent jurisdiction: 1st. Laymen to 
an ecclesiastical judge, Ll. 11 and 13, Tit. 1, Lib. 4, 
Rec. (L. 6 T. 1, Lib. 10.) (L. 8, T. 1, Lib. 4, Nov. Rec.) 
2d. Persons under .twenty-five years of age, without 
the authority of their curator, Carleval, ibid, n. 1130. 
3d. Agriculturists, (labradores,) even in case of sub- 
mitting themselves to the nearest royal corregidor, or 
to the head of the district, L. 25, Cap. 4, Tit. 21, Lib. 
4, Rec. (L. 15, Tit. 31, Lib. 11.) 4th. Poor persons, 
Carleval, ibid. n. 1142. (L. 6, Tit. 11, Lib. 10, Nov. Rec.) 
5th. An attorney without special authority, Carleval, 
Ibid. n. 1148. Jurisdiction by its constitution cannot 
be submitted to; 1st. In suits pending in the Audi- 
ences, which cannot be invoked to the Council, Ll. 10, 
and 238, Tit. 5, Lib. 2, Rec. (L. 8. T. 1, 23, Tit. 1, Lib. 5, 
Nov. Rec.) 2d. In cases of the value of thirty thou- 
sand maravedis, the cognizance of which belongs to 
the councils or corporations of cities or towns, Prag- 
matica of 28th of June, 1619. 3d. In causes of appeal; 
because no appeal can be preferred but to the im- 
mediate superior judge, Carleval, ibid. sect. 5, num. 
1224. 

The effects of prorogacion are: Ist. That this 
jurisdiction passes to the successor in office, unless the 
submission hath been personal. Carleval, ibid. sec- 
tion 6, n. 1234 and 1235. 2d. That being made to the 
Judge Delegate, it is at an end with the delegation. 
Carleval, ibid. n. 1236. 3d. That the sentence given 
by the judge, to whose jurisdiction submission hath 
been made, may be carried into execution by him, un- 
less the assistance of another jurisdiction be necessary, 
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as happens in respect of the ecclesiastical judge, who 
cannot execute his sentences without the assistance of 
the secular power. LI. 14 and 15, Tit. 1, Lib. 4, Rec. 
(Ll. 4 and 12, tit. 1, Lib. 2, Nov. Rec.) 4th. That, 
when once the submission is admitted by the judge, 
he can be compelled to the cognizance of the cause, 
Carleval, ibid. n. 1240. 5th. That the judge may dele- 
gate this jurisdiction which has be nsubmitted to. Car- 
leval, ibid. n. 1241. 

Cap. 5. Of other subordinate jurisdictions which emin- 

ate from the royal and ecclesiastical jurisdiction. 

From the royal and ecclesiastical jurisdiction 
emanate other subordinate or inferior ones, known un- 
der the name of fueros privilegiados, such are the mili- 
tary jurisdiction, those of the universities and of the 
inquisition, etc., but such as can in no way prejudice 
or affect the civil or royal, from whence they have de- 
rived their existence. For the conservation of this 
jurisdiction, reference is had to the following provis- 
ion: I1st. That no ecclesiastical jurisdiction can im- 
pede the royal, under pain of losing its privileges (see 
naturaleza,) and its temporalities, (temporalidades.) 
Ll. 3 and 4, Tit. 1, Lib. 4, Rec., jointly with L. 12, Tit. 8, 
Lib. 1, Rec., which comprises the penalty of judges 
conservadores, who intermeddle in profane or lay 
causes. 2d. That only in causes relating to benefices, 
tithes, and in criminal and matrimonial causes, can ec- 
clesiastical judges cite laymen in the tribunal or juris- 
diction (cabeza) of the bishops. L. 5, Tit. 1, Lib. 4, 
Rec. (L. 5, T. 1, Lib. Nov. Rec.) 3d. That ecclesias- 
tics, who possess temporal jurisdiction, must exercise 
it through laymen, L. 8, Tit. 3, Lib. 1, Rec. (L. 10, T. 
I. Lib. 2, Nov. Rec.) 4th. That the corregidors and 
justices must make their report every year, if the ec- 
clesiastical judges usurp the royal jurisdiction, L. 17, 
Tit. 5, Lib. 3, Rec. (L. 1, T. 15, Lib. 2, Nov. Rec.) (L. 1. 
T. 10, Lib. 4, Nov. Rec.) 5th. That special commis- 
sions may not be given in prejudice of the ordinary 
jurisdiction, except when it shall seem fit to the council. 
L. 10, Tit. 9, Lib. 3, Rec. 

Cap. 6, Of the judge as exercising these jurisdictions, 
and his requisite. 

These jurisdictions are given and appropriated by 
the King to magistrates who judge in his name: 
therefore, they are called judges, which implies good 
men, who are appointed to order and to administer 
justice, L. 1, Tit. 4, P. 3. Hence it is, that every judge 
ought to be qualified, of good manners and habits, 
and endowed with the qualities expressed by L. 3, Tit. 
4, P. 3. This qualification or fitness consists in age, 
science, and capacity. In respect of age, no one un- 
der twenty-six years can hold a judicial appointment, 
L. 2, Tit. 9, Lib. 3, Rec. (L. 6, T. 1, Lib. 11, Nov. Rec.) 
As regards science, every judge must have studied ten 
full years, L. 2, Tit. 9, Lib. 3, Rec. (L. 6, T. 1, Lib. 11, 
Nov. Rec.) and must decide by the laws of the kingdom, 
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L. 4, Tit. 1, Lib. 2, Rec. (L. 5, T. 2, Lib. 3, Nov. Rec.) 
Finally, in regard of capacity, neither the insane, (lo- 
co,) the dumb, the deaf, the blind, the habitually in- 
firm, the religious, the female, nor the clergyman, can 
be a judge. LI. 7 and 8, Tit. 9, Lib. 3, and L. 10, Tit. 
3, Lib. 1, Rec. (LI. 4 and 5, Tit. 1, Lib. 11, and L. 5, 
Tit. 9, Lib. 1, Nov. Rec.) 

As a judge ought to be a good man, (hombu bu- 
eno) it is inferred that no man of ill conduct can be 
judge or alcalde, L. 7, Tit. .9, Lib. 3, Rec. (L. 4, T. 1, 
Lib. 11, Nov. Rec.) 2d. Nor he who receives presents 
for administering justice. L. 5, Tit. 9. Lib. 3, Rec. (L. 
7, T. 1, Lib. 11, Nov. Rec.) 3d. That no one can be 
such in causes in which his relations and friends (al- 
legados) are interested. LI. 9 and 10, Tit. 4, p. 3. 

The obligations of judges are very numerous, and 
do not properly belong to the object of our institutes 
Reference is made to LI. 6, 7, 8, 12, 18, 14, 15, and 16, 
Tit. 4, p. 3, and LI. 3, and 16, Tit. 9, Lib. 3, Rec. L. 3, T. 
1, and 35, Lib. 11, Nov. Rec.) 

Cap. 7. Of the three kinds of judges, ordinary, dele- 
gated, and arbitrators. 

There are three kinds of judges, ordinary, dele- 
gated, and arbitrators, or judges of the fact, (arbi- 
tros.) The ordinary are persons who are ordinarily 
appointed to perform their offices in regard of those 
over whom they are to decide, in places in which they 
have jurisdiction, L. 1, Tit. 4, P. 3. In this class are 
comprehended all judges who are appointed officially 
by the King, as magistrates, (corregidores,) alcaides, 
etc. L. 1. Tit. 4, P. 3; with regard to whose powers, 
privileges, and other things belonging to their office 
and duties, there are various provisions collected in 
various titles of Lib. 2, Rec. which ought to be studied 
with reflection. 

Delegated judges are those appointed to hear and 
determine (oir) certain or specific suits by command 
of the King, or of other judges than ordinary, (jueces 
ordinarios,)' L. 19, Tit. 4, P. 3; and it is to be observed 
that he who is delegated by the King, may commit to 
another his delegation; but not he who is delegated by 
the ordinary judge. L. 19, Tit. 4, P. 3. In the per- 
son delegated by the ordinary judge, these four cir- 
cumstances ought to concur: Ist. That he exercise 
his jurisdiction in the territory of the person delegat- 
ing. 2d. That the cause of suit over which the dele- 
gation devolves, be within the cognizance of the per- 
son delegating. 3d. That it be not of that number 
which cannot be delegated according to L. 18, Tit. 4, 
P. 3. 4th. That he investigate the cause to which he 
is commissioned, abiding in the place directed by the 
commission, or appointed by the person delegating. L. 
17, Tit. 4, P. 8. These circumstances are not neces- 
sary with respect to the person delegated by the King, 
who, before setting out on his commision, ought to 
qualify himself with the solemnities of the oath, and 


other requisites expressed by L. 18, Cap. 19, and 20, 
Tit. 26, Lib. 8, Rec. (L. 1, Tit. 14, Lib. 4, L. 11, Tit. 34, 
Lib. 5,) not being able to give as his sureties any of 
the offices who shall accompany him, nor the escri- 
bano de damara. Auto 28, Tit. 19, Lib. 2, Rec. (L. 16, 
Tit. 27, Lib. 4, L. 3, Tit. 14, Lib. 4 and L. 3, Tit. 10, Lib. 
4, Nov. Rec.) explains the mode in which these judges, 
commissioned by the council, (concejo) must proceed 
in commissions de oficio, not being allowed to be ac- 
companied by agents( diligencieros) or fiscals, Auto 9, 
Tit. 1, Lib. 8, Rec. (Nota 6, Tit. 10, Lib. 4, Nota 15, Tit. 
10, Lib. 4, Nov. Rec.) Nor to exceed the bounds pre- 
scribed to their powers. Auto 4, Tit. 1, Lib. 8, Rec. 
(Nota 7, Tit. 10, Lib. 4, Nov. Rec.) Their commission 
being completed, they ought to give an account of it to 
the council within twenty days. L. 46, Tit. 4, Lib. 2, 
Rec.; (L. 14, Tit. 34, Lib. 12, Nov. Rec.) without whose 
certificate, they cannot obtain that from the fiscal of 
having given an account of the penalties or fines of 
the camara. Auto 8, Tit. 13, Lib. 2, Rec. (L. 8, Tit. 10, 
Lib. 4, Nov. Rec.) The persons whom these judges 
shall condemn, ought to present themselves to the 
council within fifteen days, if within the walls of the 
city, (los puertos,) and within forty days if without 
the city. Auto 5, Tit. 14, Lib. 2, Rec. (Nota 2, Tit. 14, 
Lib. 14, Nov. Rec.) 

These delegations are made for two purposes, 
either for the full or entire cognizance of the cause 
to definitive sentence, or for conducting the process, 
(actuar el proceso) the judge delegating, reserving to 
himself the pronunciation of the sentence. L. 1, Tit. 
1, TH. 4 BP. 3. 

Every delegated judge ought to decide according 
to the orders of the persons delegating. L. 1, Tit. 4, 
P. 3; and from this principle it follows, that he can 
only hear the cause delegated, and its accessory, with- 
out which, the commission cannot be carried into ef- 
fect, (expedirse.) Ll. 19 and 20, Tit. 4, P. 3. L. 46, T. 
10, P. 3, 2d. That it is in the power of the person dele- 
gating, to suspend him from the exercise of the office 
delegated whenever he pleases, L. 19, Tit. 4, P. 3. 3d. 
That the person delegated may take cognizance of (oir) 
the action of reconvention, and the agreement by the 
parties to refer to arbitrators, (compromisos) upon 
matter appertaining to the commission, although noth- 
ing relating thereto be expressed in it, L. 20, Tit. 4, P. 
3. Delegated jurisdiction is terminated, lst, By the 
revocation of the person delegating. L. 21, Tit. 4, P. 3. 
2d. By the non-exercise of it within a year, by the per- 
son delegated. L. 35, Tit. 18, P.3. 3d. By the death 
of the person delegating, or of any of the parties be- 
fore the commission is entered on, (principiarse.) L. 21, 
Tit. 4, P. 3; for the delegation once acted on is per- 
petuated. Hevia, ibid. n.11. Of the delegation of the 
coroner, or judge of the inquest, (juez pesquisidor) we 
will treat in the 11th title. 
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No. 8. 


Book II. Part 2. Chap. 2. 
Of the Royal Exchequer.—Bienes.* 
Chattels vacant and without owners. 


1. The Royal Treasury is heir, where succession 
fails in the fourth degree, to the chattels of a known 
owner dying intestate, after the wife, who alone is pre- 
ferred, and has the better right; which chattels are 
caleld an intestate, and vacant. 

2. The Royal Treasury also succeeds to, and takes 
possession of, the chattels left derelict and abandoned, 
not having an owner, and is prefered to any person 
whatsoever who may have first taken possession of 
them, as belonging to nobody; because it is a royalty 
and the King’s right, asserted and notorious, and the 
primitive right of the occupation of chattels without 
a master merges in it. These chattels are known to 
be derelict by the signs of an intention to leave them. 

3. Chattels lost and without a possessor, the owner 
of which is uncertain. shall be applied to the use of 
his Majesty, as the Catholic Kings, in a compiled law, 
give to understand that they possess this dominion by 
virtue of the bull of the Supreme Pontiff’s so con- 
fessing, as donces of his Holiness Pius IV. 

4. Although, in other kingdoms of his Majesty’s 
monarchy, the administration and collection of chat- 
tels without owners appertains to the officers of the 
Tribunal of the Holy Crusade, in the kingdom of Peru, 
where their pretensions to this were very ancient, it 
is declared to belong to no others than the King’s 
officers, who are, in all its minutest branches, charged 
with the royal revenue; and this being the case, and 
the said proceedings and investigations being made, as 
the laws of the kingdom direct, according to the usual 
administration of justice, they shall take an inventory 
of them, and incorporate them in the royal patrimony, 
without allowing the said officers of the Tribunal of 
the Holy Crusade to enter upon possession of them. 

5. In derogation of, and to the injury of this royal 
right, interdictory papal decrees have been despatched 
to Peru, respecting chattels without owners, in favor of 
the religious order of our blessed Lady of Mercy, and 
not to militate there against what his Majesty has 
commanded in Spain, let said briefs be withdrawn, as 
contrary to royal orders and the King’s prerogative, 
and said chattels belong to the Royal Cabinet and 
Treasury. 

6. From hence it results that the Treasurer of the 
Royal Revenue is to take charge of this branch and 
class, in the same manner as the others which he ad- 
ministers, both himself and the other officers of his 
Department, as this royal order directs. 


7. The doubt remains if there can be a prescrip- 
tion against his Majesty of vacant and unowned chat- 
tels, and if such are alienable; which doubt, observ- 


ing distinctions clearly explanatory of doubtful points, 
is satisfied as follows: 

8. Chattels vacant, derelict, and abandoned, have 
a prescription against the Prince: this prescription is 
against the right to them; also, the things themselves 
found. If we treat of prescribing the title to the 
chattels, immemorial prescription is necessary: this, 
the cited authors write, and I weigh law 1, chap. 15, 
of the divisions of book 4 of the Digest, (Recopilation) 
where it treats of the jurisdictions, that some are im- 
prescriptible, and others are prescribed by immemorial 
use; then saying that it is thus understood as respects 
the tributes and rights due to the Crown. 

9. If we treat of prescribing the chattels when 
they are vacant or abandoned: notice being given to 
the Treasury, they are prescribed by four years, if he 
who seeks the prescription has a title and good faith, 
as in a public sale; moveables by three years, immove- 
ables by ten years; to persons present; without a title, 
and with good faith, thirty years. 

10. In the lost effects of uncertain owners, no 
prescription takes place, because there is bad faith, 
and that resists even immemorial use; and for that 
reason, a law of the kingdom, treating of them, said 
that privilege, use, and custom were necessary; that . 
is, a privilege made use of and kept as in the law of 
lawful money. 

11. As respects the donation and privileges of 
these chattels, it is said: the privileges comprise the 
vacant and abandoned, because the Prince can bestow 
them, and those of the intestates of these kingdoms. 
The uncertain, that is, those goods without owners, 
whose masters are not known, from being lost, belong- 
ing to the King solely, as donee of the Supreme Pon- 
tiff for special purposes, and not appertaining to him 
as a Prince, he cannot bestow them; and, to be able 
to obtain them, use and custom must concur with priv- 
ilege; for which purpose, prescription of forty years 
and privilege are equal to immemorial usage. 

- 12. Those of travelers, that is, of strangers, 
appertain to pious works; and although, in the king- 
dom of France, they belong to the King, not so in 
Spain absolutely, but not only the disposal and cus- 
tody of what shall remain after the necessary expenses 
of the funeral. 

; No. 9. 

Law 34. That the King’s Solicitors (Fiscales) be 
protectors of the Indians, and defend and plead 
for them—Philip II, at Alonzon, in Arragon, 6th 
September, 1563; and in Ordinance 81 of the 
Audiences (Audiencias) of this year, Madrid, 
8th January, 1575; at the same place, 23d June, 


* Bienes seems to include all kinds of property, 
perhaps with exception of Mayorasgo and bienes raices, 
real property; although, in many respects here, it, bona 
stabilia, seems confined to personal effects. 
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1587; and in Ordinance 93, Audiencias, 1596; 
Philip IV. in this collection (recopilacion). 


The King’s Fiscals in our Royal Courts of Audi- 
ence (Reales Audiencias) shall be protectors of the 
Indians, and aid and favor them, in all cases and 
things where they have a lawful right, to obtain 
justice, and plead for them in all civil and criminal 
suits, whether official or between parties, with Span- 
iards demanding or defending; and so they shall give 
the Indians to understand and in particular suits be- 
tween Indians, they shall assist neither of the parties; 
and in the Courts of Audience, where there may. be 
general protectors, advocates, and solicitors for the 
Indians, they shall report how they may aid them in 
complying with what is wanting, and co-operating, 
and co-operating with them, should it appear necessary. 


Law 35. That, when an Indian has a suit with the 
Royal Treasury, a person shall be provided to 
defend the Indian—Emp. Charles and_ the 
Prince Regent, at Valladolid, 13th Feb. 1554. 

In case the Fiscal prosecute a suit against any In- 
dian, and that no protector should be present, or the 
solicitors prevented from defending from being em- 
ployed by other litigants, the Court will appoint a 
person more proper for his defence. 

Law 36. When notice of granting lands shall be 
given to those interested, the Fiscals shall be 
cited for the Indians—Philip II, at Aranjuez, 
24th May, 1571, and Philip IV, in this collec- 
tion. 

We desire that the Indians may be in every re- 
spect relieved and well treated, and receive no moles- 
tation, damage, or injury, in their persons or prop- 
erty. And we command that, on all cases and oc- 
casions where it may be necessary to send or get in- 
formation whether any injury would result to indi- 
viduals by granting lands to cultivate or distribute, or 
for other purposes, the Viceroys, Presidents, and Audi- 
tors, will cause to be cited those really interested, and 
on the part of the Indians the Fiscals of the Royal 
Audience, in order that all and each of the aforesaid 
may take his proceedings, and allege his right against 
any injury that may result to his prejudice. 

Law 64. That, where there may be no Fiscals, the 
Factors of the Royal Domain make the judicial 
inquiries required for the Fiscal of the Council. 
—Emp. Charles, and Prince Philip in his name, 
at Valladolid, 7th August, 1548. (See Law 37, 
Chap. 4, Book 8.) 

If the Fiscal of the Council should have occasion to 
make judicial inquiries, or other proceedings in the 
Indies, we order the Factors of our Royal Domain, 
where no Fiscals are provided, to attend to this with 
all care and diligence, and, without excuse or delay, 
send an answer of what they shall have done in the 


business about which the Fiscal wrote to them: for 
thus our royal service requires. 
(Vol. 2) 

Law 25. That the Indians may freely trade their 
products and provisions.—Emp. Charles and the 
Kings of Bohemia Regents, Valladolid, 12th 
May, 1551; Philip II. at the Prado, 30th Janu- 
ary, 1567. 

It falls out that the magistrates, rulers, and guar- 
dians (encomenderos) of the Indians do not allow them 
to trade freely with their provisions and other things, 
under the pretext of good order, or because they are 
under their charge (encomienda,) from which the In- 
dians receive much vexation and injury, with force 
and violence, not being able to dispose of their pro- 
duce and provisions, which they are sometimes deprived 
of, having to support their wives and children. We or- 
der our Courts and Tribunals not to permit these griev- 
ances, but allow them freely, and without impediment, 
to sell their goods and produce. 

Law 30. That the Encomenderos (guardians) do 
not succeed to the lands vacant by death of the 
Indians.—Emp. Charles and the Prince Regent, 
Madrid, 14th May, 1546. 

The Encomenderos cannot succeed to the lands 
and hereditaments vacant by the death of the Indians 
of their Encomiendas, without heirs or successors; 
the towns of which they were resident shall succeed, 
as far as the amount necessary to pay the tribute at 
which they might have been taxed, and something 
over, and the surplus be applied to our royal patrimony. 

Law 22. That the Fiscals defend the law suits of 
the communities of Indians.—Philip III, at 
Madrid, 13th Feb. 1698, chap. 12; Charles II, 
and the Queen Regent. 

The Fiscal of the Court of Audience has to de- 
mand, in the causes touching the imposts and goods 
of the community, what he shall judge proper, being 
their defender and advocate in all demands, petitions, 
answers, exceptions, and every other judicial proceed- 
ing whatsoever, and have recourse to all in the com- 
pletest manner, as he is obliged to do, so that all the 
suits have to be at his risk; and this is conformable 
to what is charged all Fiscals in the defence and pro- 
tection of the Indians and their property; and if his 
occupations should not allow him to do thus, he will 
hand them over to the advocates, protectors, and solici- 
tors, who may be appointed to take charge of Indian 
affairs, whom we command to assist and help those re- 
ferred to in this, and take charge of them, the same 
as the other tribunals do. 

Law 2. That the Audiences shall take private cog- 
nizance of these rights, and report officially.— 
Philip II and the Princess Regent, at Valladolid, 
19th, June, 1558. 


The Audiences have to take private cognizance | 
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of the rights of the Caziques; and if the Caziques or 
their descendants pretend to succeed to them and the 
jurisdiction which they formerly had, and if they should 
demand judicially, let them proceed as has been com- 
manded: and they shall also report officially on what 
passes on this subject and it being plain to them that 
any have been unjustly dispossessed of their Cazi- 
queships, and jurisdictions, rights, and revenues an- 
nexed to them, they shall be restored to the said part- 
ies to whom they appertain; ard the same shall be done 
if any town are dispossessed of the right which they 
had of electing Caziques. 

Law 6 charges the Tribunals and royal officers 
with the recovery of effects without owners, 
and commands the laws to be observed. Emp- 
ress Regent, Madrid, 27th November, 1552; 
Philip IV, same place, 26th August, 1631. 

In the recovery of effects without owners, the mas- 
ters of which do not appear, the proceedings command 
by the laws of ouf kingdom of Castile being taken, 
and it belongs to our Royal Cabinet and Treasury, our 
Tribunals and royal officers shall take great care, 
and not consent or allow that the Treasurers and Col- 
lectors, and other persons charged with the recovery 
of the property of the Tribunal of the Holy Crusade, 
recover any thing, unless with our royal letters patent, 
signed by our Council of the Indies, giving proper or- 
ders for the aforesaid; and let law 18, chap. 20, book 1, 
and law 1, chap. 5, book 5, be observed and kept. 

Law 24. That duties on sales (alcabala) be not 

recovered from the Indians.—Same chap. 3. 

The Indians henceforth have not to pay the alca- 
bala for what they sell, traffic, or contract, not belong- 
ing to Spaniards or persons who ought to pay it, be- 
cause they have to pay it for what they sell, not be- 
longing to Indians but to others; and, in order that 
their intervention should not prevent its being re- 
covered, they shall be warned and apprized, every time 
it appears, that the things they sell belong to them- 
selves or other Indians, and that they have not in their 
shops merchandise, manufactures, or utensils of their 
trades, belonging to Spaniards, or others liable to the 
duty, for sale, and that all they have for sale belongs 
to them or other Indians, and that they do not cland- 
estinely sell anything not belonging to themselves or 
other Indians; and if they have for sale any thing be- 
longing to any person liable to the duty, they shall 
discover and show it; and if, warning having been 
given, the contrary shall appear, double the amount 
of the duty shall be recovered from the concealer, and 
he shall be imprisoned in jail thirty days. All of which 
will be thus done. 

No. 10. 
Oath to be taken by the Governors. 
Laws of Indies, Book 5, Chap. 2. 
You swear to God on this Cross, and to the words 


of the Holy Evangelists, that you will exercise well and 
faithfully the office of Governor and Captain General, 
of which you have received the gift; and you will 
maintain the service of God and of his Majesty, and 
attend to the well-being and good government of that 
Province; and you wil look to the welfare, augmenta- 
tion, and preservation of the Indians; and you will do 
justice on both sides, without respect of persons; and 
you will keep and obey the articles respecting good 
government and the laws of the kingdom, orders, and 
dispositions of his Majesty, both those which are made 
and issued, and those to be made and issued, for the 
good government of the monarchy of the Indies; and 
you will not treat nor contract, by yourself, nor by 
intermediate persons, and you will have no bargain nor 
concert or understanding with your Lieutenant, Sher- 
iffs, nor other officers, about salaries or impositions, 
and you will leave these free to them, as his Majesty 
orders; and you will not bear nor consent that your 
officers exact too much fees, nor presents, nor bribes, 
nor any other thing beyond their dues, under penalty 
of privation of office, and paying from your perqui- 
sites; and that you will keep and make the tariff and 
such dispositions as in it are found; and that you will 
not carry with you any of the aforesaid officers at the 
request or by the intercession of any one about this 
Court nor out of it, agreeably to the article of good 
government which speaks to this point, but will free- 
ly carry with you such persons as, in your judgment, 
are fit for these offices; and if you have received any 
officers contrary to this form and tenor, you will des- 
patch them immediately; and in everything you will 
act as you ought and are obliged to do. 
Say—yYes, I swear. 
Then, as you do this, God assist you; and if not, may 
He call you to account. 

No. 11. 

Translations from the Novissima Recopilacion de 
las Leyes de Espana. 

(Latest compilation of the Laws of Spain, in 
twelve Books, in which are incorporated the Compila- 
tion, published by Don Philip II, in the year 1567, and 
subsequently reprinted in 1775; and the Orders, De- 
crees, Royal Resolutions, and other provisions, not be- 
fore compiled, down to the year 1804. Compiled by 
order of Don Carlos IV. Madrid, 1805.) 

Liber. III. Title 5, Law 1.—(Vol. 2, p. 19.) 

Of Royal Donations, Grants, and Privileges. 
Royal Grants cannot be revoked, without some 
default of the grantee; and descend to his heirs. 

Those things which the King gives to any one, 
cannot be taken from him, either by the King or by 
any one else, without some fault of his; and he to whom 
they are given, shall dispose of them at his will, as of 
any other thing belonging to him; and, in case of his 
dying intestate, it shall descend to his heirs, nor shall 
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his wife demand any part thereof; in the same manner, 
the husband shall not demand any part of what may 
have been given by the King to the wife. 

Ibid. Law 7.—(Page 21.) 

No grants of villages, castles, lands, and heredita- 
ments of this Kingdom, can be made in favor 
of any King or other persons, strangers therein. 

In pursuance of the foregoing law, (Law 6,) we 

declare that we will not give or grant to any King or 
other person, being out of, or strangers to, these 
kingdoms, any cities, villages, castles, hamlets, lands, 
or hereditaments, nor any islands belonging to these 
kingdoms, or to our royal crown, nor permit or cause 
any to be so given or granted; and we assert it upon 
our true faith and royal word; and we forbid any and 
all our subjects to presume to give, sell, or exchange 
any towns, villages, castles, lands, or hereditaments, nor 
any islands belonging to our kingdoms, to any King, 
Lord, or any other person, being out of, or strangers 
to, our kingdoms, under penalty of incurring our dis- 
pleasure. 
Lib. 7, Tit. 3, Law 4.—(Vol. 3, p. 286.) 
Jurisdiction of Justices and Regidors in mat- 
ters connected with Ordinances concerning the 
rents of the Municipal Domains of the villages, 
with appeal and resort to the Chanceries. 

Whereas the town of Valladolid and the city of 

Grenada have made and continue to make ordinances, 
as well for their officers and functionaries, and super- 
intendents of the limits and commons in the country, 
and the weights and measures, as for other matters 
which are of the resort of the Judiciary and Regidors, 
we command the Auditors and Alcaldes not to inter- 
fere therein, except by way of appeal, and in cases of 
damages; and in these cases, the Judge who shall be 
given judgment shall be called, in order that the same 
may be tried without the delays of pleading. And we 
comamnd, further, that the same be observed in cases 
of complaints and damages, concerning the rents of 
domains (propios) of the Council, or of those which 
are collected for the Fraternity, (Hermadad.) 
Lib. VII. Title 16. 

Of the municipal domains, (Propios,) and Taxes, 

(Arbitrios,) or towns. 
Law 1.—Vol. 3, p. 382. 

Nullity of grants made by the King, of the Mu- 

nicipal Domains of the Towns. 


Our will and pleasure is, that the cities, towns, and 
villages shall retain their rights, revenues, and munici- 

pal domains, (propios,) and that no grants be made of 

them: wherefore we command that all grants of the 

same, or any part thereof, which we may make to any 

person, be of no value whatever. - 

Law 2.—(Vol. 3, p. 382.) 


Restitution to the towns of the estates, rents, 


and offices appertaining to their Municipal Do- 
mains, (Propios.) 

Whereas our pleasure is, that the cities, towns, and 
villages be relieved, with regard to their municipal 
domains, (propios,) we command that the stores, shops, 
granaries, and the lots within their squares and mar- 
ket spaces, which yield rents, or which they may rent, 
and which were set apart as the municipal domains of 
said cities, towns, and villages, as also the offices ap- 
pertaining thereto, or which are to be granted to said 
cities, towns, and villages, and from which rents may 
accrue to the same, which may have been entered and 
unjustly occupied by any person, or by virtue of any 
power which they may possess, without paying any 
equivalent or rent for said lots, be forthwith returned 
to said cities, towns and villages. And if any charters 
or grants of this property have been made by the 
Kings, our ancestors, or by ourselves, we further com- 
mand, that the same be of no value, and that they be 
neither obeyed or fulfilled; and that our Justices. shall 
incur no penalty whatever for not fulfiling them, al- 
though they may contain clauses contrary to this or- 
der. 

Law 3.—(Vol. 3, p. 383.) 
Mode of terminating suits relating to municipal 
domains and to rent belonging to towns, and of 
executing the sentences. 

We order and command, that all suits which may 
arise touching the revenues and municipal domains of 
the cities, towns, and villages of our Kingdoms and 
Seigneuries, be decided and determined in a summary 
way, without the delays of forms of judgment, in the 
same manner as with respect to our revenues and 
rights; that is to say; that if two sentences shall 
have been given by any two Judges, which shall agree 
with one another, they shall not be appealed from nor 
complained of; and if one of said sentences be con- 
trary to the other, then said sentence may be ap- 
pealed from or complained of. And we command that 
no appeal be granted on any action but a definitive 
sentence, and on interlocutory questions, for which ap- 
peal must, of right, be granted; nor shall any superior 
Judges grant any writ of inhibition against Judges 
of original jurisdiction, until they shall have ascer- 
tained whether there be cause for an appeal, under 
penalty of such protest as may be entered against them, 
the costs being moderate. 

Law 4.—(Vol. 3, p. 383.) 
Requisites for the renting of the domains and 
revenues of the Council. 

Whenever the estates, domains, and revenues of 
the cities, towns, and villages, shall be about being 
rented, we command that a day be fixed by the Coun- 


-cil for a public renting of the same, when they shall 


so be rented and adjudged, after being publicly of- 


fered during nine days, at the end of which the day for © 
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adjudication shall be fixed. The adjudication shall 
be to the highest bidder, provided he be not one of 
the persons disqualified by the provisions of Law, 7, 
Title 9, of this book; and the persons to whom adjudi- 
cation shall be made shall make oath that such adjudi- 
cation is not for the benefit of any persons so disquali- 
fied, but for his own; under penalty, to those who shall 
take such adjudication in behalf of persons disquali- 
fied as above, of the punishment provided by the law 
above cited, and of said renting being made at their 
own risk, in the manner above set forth. 
Law 7.—(Vol. 3, p. 384.) 

Duties of the Corregidors, in the renting of the 

revenues and municipal domains, and manner 

of proceeding therein. 

We command the Corregidors, to make them- 
selves acquainted with the manner and conditions upon 
which the domains are rented, and to take such meas- 
ures that their proceeds may not be lost through neg- 
lect or partiality; and not to consent to their being 
rented by persons in power or by oficers of the Coun- 
cil, either by themselves or through persons interposed 
in their behalf. They shall act in such manner that any 
person who pleases may be entirely at liberty to bid 
and rent said revenues, without any fear whatever; and 
we further command them to do the like with respect 
to the revenues and domains of the villages and ham- 
lets within their respective districts. 

Law 8.—(Vol. 3. p. 384.) 
Duties of the Intendants-Corregidors, in the 
public leasing of the municipal domains of the 
villages, and care of the public supplies. 

Nothing is more important for the public good 
than fairness, integrity, and loyalty, in the public 
leasing of the domains of towns, and in the care of 
their supplies: because, the general good is interested 
in having the former leased for their just value, and 
in procuring the latter with the greatest possible con- 
venience, and least cost; for this purpose, it is neces- 
sary to avoid the leagues and monopolies which are 
frequently found to exist within and without the cor- 
porations (Ayuntamientos;) with this view, the In- 
tendants-Corregidors shall see that the city appoint, 
annually, two of its Deputies, who, together with the 
Attorney, Recorder, and Assessor, shall attend at the 
accustomed place, or at such other as shall be made 
known to them, for the purpose of making adjudica- 
tions of said domains and supplies, after having given 
thirty days’ public notice thereof, in the first place 
by sending their notices to the surrounding villages, 
and then by putting up handbills, in such a manner 
that it shall be generally known, and that all may come 
to put in their bids, being informed of their free ad- 


mission; and they shall see that the Regidors do not -° 


interfere, to the prejudice of the public in using their 
authority to procure for their friends and intimates 
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the benefit of leasing the domains at a lower rent, or 
of supplying, at a higher price, the objects which are 
to supply the means of subsistence. They shall, more- 
over, charge and command the other Justices of the 
cities, towns and villages within their Provinces, to 
proceed, in this behalf, with uniformity, correcting the 
abuses which have heretofore existed and contributed 
to their present misfortune and falling off; and, should 
their orders and vigilance prove inefficient, they shall 
report the same to the Governor of the Council, or to 
its Attorneys, that the proper remedies may be adopted, 
and a punishment provided for such as shall commit or 
conceal those injurious excesses. 
Law 12.—(Vol. 3, p. 389.) 
Peculiar cognizance and direction of the Coun- 
cil, in matters relating to the domains and du- 
ties of the towns; and establishment of the of- 
fice of Accountant General for the same, at this 
Court. 

The desire which I entertain of relieving my be- 
loved vassals, being a subject of my constant solicitude, 
I neglect no means or diligence which may be conducive 
to it. This idea has made me conscious that the want 
of municipal domains which is generally felt by the 
cities, towns, and villages of these my kingdoms, which 
should constitute their precise dotation, has compelled 
them, in all cases of necessity, to apply for grants of 
power to lay, on supplies and other articles of com- 
merce, certain duties, under the description of arbi- 
trios, to be applied to the necessities which suggested 
such applications, and using other means injurious to 
the public good, under pretence of relieving public 
pressure, so that this species of exactions has proved 
more burdensome than the contributions imposed for 
the support of the Commonwealth: And, although 
such grants ought to be limited to the period for which 
they were made, were their proceeds faithfully applied 
to the ends for which they were intended, it has hap- 
pened that, though successive extensions, they have 
become endless, under the specious pretence of being 
compelled, for want of municipal domains, to consume 
part of their proceeds in meeting the indispensable 
charges of the Commonwealth. In consequence of 
this, and the absence of a better administration in the 
management of the public treasury, the towns have 
been so far reduced, that it has become impossible for 
them to satisfy the annual charges imposed upon them. 
And although this important subject has at all times 
attracted the attention of my glorious ancestors, as in- ~ 
volving the happiness of the towns, who have pro- 
vided such remedies as appeared most expedient and 
beneficial for the government, direction, and faithful 
administration of the public moneys, yet they have not 
produced the good effects which were to have been 
expected from them, on account of their not having 
been properly applied by the different persons to whose 
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care they were committed; who, I have remarked, have 
not made use of all that activity and zeal for the public 
good, which they ought to have manifested in the dis- 
charge of duties of so confidential a nature. Wishing 
to devise a remedy for’this evil, I have resolved that 
all the municipal domains and duties possessed and 
enjoyed by each of the towns of my kingdoms, be placed 
under the superintendence of my Council of Castile, 
whom I most particularly charge to take cognizance 
of said domains and duties, and of their value and 
charges, in order that, conformably to the accompany- 
ing instructions, (Law 13,) they may direct, govern, 
and administer the same; and to take, annually, an 
account thereof, in order that, their real proceeds be- 
ing known, it may also be ascertained whether they 
have been applied to the purposes for which they were 
intended, without any diversion in favor of others, not 
contemplated. And it is my will that said Council 
shall annualy render me an account, through my treas- 
ury, of the state of the municipal domains and duties, 
their value, charges, the redemptions which may have 
been made, the duties which may have been abolished 
in consequence of the expiration of grants, which it 
may not be expedient to continue, in order that I may 
know the results of this provision. And to that end 
that said Council may discharge this trust in such a 
manner as to promote my royal service, and the good 
of my subjects, I have resolved to create, at this Court, 
an office of General Accountant, under the title of Mu- 
nicipal Domains and Taxes of the Kingdom, through 
which the accounts shall be rendered, according to 
the aforesaid instructions; and I set apart two per 
cent., which shall be levied on the value of the munici- 
pal domains and taxes to pay their salaries, and those 
of accountants and officers who shall, besides, reside 
in the provinces, which shall be accounted for at my 
General Treasury, with a view that if it should amount 
to more than the indispensable salaries, it may be re- 
duced to less than two per cent. I further command, 
that, from the first of August next, the duty of four 
per cent., which was levied for the profit of my royal 
treasury, may be discontinued, and, from that time, my 
towns and subjects be relieved from the same. 
Law 13.—(Vol. 3, p. 390.) 

Instructions for the government, administra- 

tion, and accountability of the municipal do- 

mains and duties. 

1. The Council of Castile, to whom I confide the 
direction of the municipal domains and taxes of the 
kingdom, shall take all such measures as it may see 
fit, in order that the same may be administered with 
due fidelity, and that their products be applied agree- 
ably to law. ; 

2. To this end, it shall require statements of the 
domains possessed by each town, and the taxes which 
it levies, setting forth whether they are perpetual, or 


only for a limited time, and if raised by virtue of a 
royal authority, or by consent of the Corporation or 
Council; what are their value, charges, and obliga- 
tions; the whole to be distinctly stated. 

3. On being made acquainted with the true value 
of said domains, and the obligations and charges to 
which they. are liable, it shall regulate and settle those 
which each town shall have to meet, that is to say: 
by pointing out the amount to which it must confine 
itself, as well in the costs of the administration of 
justice, as in festivals, salaries of physicians and apoth- 
ecary, and teachers, and the other obligations which it 
may have assumed; taking care that such assignation 
be with due regard to the value of the domains, and 
that there always may remain an excess which may 
be applied to pay off its taxes, if such there be; and 
if not, to be applied to the reduction of duties, (arbi- 
trios.) 

4. The Intendants of Army and Province being the 
persons to whom, in consideration of their integrity, 
and knowledge, I have confided the care of the police 
and government, and all other matters connected with 
the management of the affairs of treasury and war, 
and who, from the nature of their offices, ought to be 
acquainted with the condition of the towns in their re- 
spective provinces, it is my pleasure, that they also 
have the care of the domains and taxes, and that they 
take such measures as they may think expedient to con- 
form their administration to my royal intentions; en- 
tering, for that purpose, into communication with such 
person as may be designated by the Council, with a 
view that they should proceed with uniformity in all 
their acts, and that the Council may advise them of 
whatever it may think calculated to lead to the desired 
end. 

5. It shall be the duty of the Intendants to let it 
be understood by all the Justices of each town within 
their respective jurisdictions, that the municipal do- 
mains are to be administered by them with perfect 
fairness, suppressing all monopolies and misapplica- 
tions of their proceeds; that leasable estates be an- 
nually offered to be leaed, publicly, and adjudged to 
the highest bidder, without permitting that, in such 
leasing, the Justices or their relatives take any part, 
either directly or indirectly; and the other subjects 
whose administration may be committed to them, be 
administered with the greatest justice, and proper ac- 
counts rendered thereof; they shall see that the pro- 
ceeds of such leases be paid into the treasury, or in the 
hands of the Major Domo of the domains, to whom, for 
this duty, and for the responsibility of the public 
moneys, there shall be allowed 15 per thousand. 

6. They shall annually make out their account, 
charging themselves with the proceds of the domains, 
distinguishing each species; and the credit shall con- 
sist of warrants issued by the Justices, for the com- 
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plete settlement of expenditures made by the Council, 
and certified by the Accountant, if there be one, or, 
in default thereof, by the Clerk or Recorder of each 
town, of the fifteen per thousand allowed to the Treas- 
urer, and of the unavoidable expenses of administra- 
tion. 

7. These accounts shall be transmitted, in due 
form, within the space of one month from the expira- 
tion of the year, to the respective Intendants, who shall 
refer the same to the Accountant’s ofice for examina- 
tion and allowance; and after settlement, that is to 
say, after the charges shall have been proved, and 
the credits given, according to the regulations made by 
the Council, of the 15 per thousand allowed to the 
Treasurer, and the expenses of administration, they 
shall be investigated and finally passed. But if it 
shall happen that they are not conformable to said 
regulations, they shall be returned to the Justices, with 
the necessary remarks, in order that the objectionable 
parts may be explained. If such explanation be not 
made within the term of one month, the objectionable 
items shall be struck out from the account, and the 
Justices shall be prosecuted by the Intendant, for re- 
covery, without the privilege of pleading being allowed 
them. All this shall be done of office, without the 
least expense to the town; and for this extra duty, 
the Accountant shall be allowed a suitable additional 
compensation, out of the two per cent., and the same 
to the other oficers whom it may be found necessary 
to employ on that duty. 

8. The accounts settled one way or another, the 
Accountant shall give a certified and detailed state- 
ment of the debits and credits, as also of the result, 
which the Intendant shall transmit to the Council, in 
order that the Accountant Department, at the Court, 
may take such measures as may be called for by any 
case that may occur. 

9. If the Council shall think it expedient to call 
for the accounts, in order that they may be revised 
by the Accountant, the Intendants shall forthwith 
transmit the originals, retaining all necessary informa- 
tion touching the same, to have their results ready to 
be used in the succeeding accounts. 

10. If any extraordinary expenditure should be 
incurred by the town, it shall not be paid without repre- 
senting the same to the Intendant, who, if he ascer- 
tains the same to be indispensable, shall authorize its 
payment, provided it shall not exceed one hundred 
reals; but, if of larger amount, he will inform the 
Council thereof, and await its decision, which he shall 
communicate to the town, that it may conform thereto. 

11. In the year 1745, instructions were issued for 
the government and administration of the domains of 
the kingdom, and in those towns where they have been 
carried into effect, the contemplated results have been 
obtained; wherefore, it is my will, that the municipal 


domains of the kingdom be managed and administered 
in conformity thereto, and that the Council see to their 
entire observance and fulfilment. 

12. In compliance with said instructions, there 
shall be commissions, composed of the Superintendent 
and two members of Corporation (Ayuntamiento,) to 
attend to the administration and despatch of all af- 
fairs connected with the municipal taxes, to the re- 
ceipts delivered to the paries inerested, and to all meas- 
ures for their better administration. And, sensible 
of the benefits which have resulted from this mode, it 
is my will that therein, and under the same rules, the 
municipal domains be likewise managed and adminis- 
tered; and that the same be established in those towns 
where it does not already exist. The Council shall 
provide such measures as shall be deemed expedient, 
in order that such commissions be presided by the 
Corregidors or Superior Alcaldes; and where there 
shall be no such officers, in consequence of the smali 
size of towns, said commissions shall be composed of 
the Alcaldes and Regidores; and, if thought proper, of 
the General Attorney and Recorder, (Procurador Sindi- 
co Generale,) to be presided by the highest in rank. 

18. Where there are no municipal taxes, these 
commissions shall attend to the best management of 
the municipal domains, and where there are such taxes, 
of both. 

14. It shall be their duty to inquire whether the 
taxes which weigh most heavily upon the people can 
be changed for others less burdensome; and to repre- 
sent the same to the Intendant, in order that, if he 
thinks it proper, he may communicate it to the Coun- 
cil; who shall advise me, through the Department of 
the Treasury, of whatever shall be deemed expedient 
for the relief and benefit of the town, and communi- 
cate such resolution as I may form to the Intendant, 
who shall make known the same to the Commissions 
for its fulfillment; in such a manner that the town 
shall not incur the expense of a single maravedi for 
such substitution of taxes, since the whole is to be 
done through government interference. 

15. The Intendants shall notify the towns, or the 
commissions which shall be established therein, that 
the accounts of taxes are to be made out and trans- 
mitted by the Accountant, in the same manner as pro- 
vided in relation to accounts and domains. 

16. The Council shall advise me through the 
Treasury, in the manner before provided, of what 
taxes are necessary to the towns, according to their 
wants, and of the expediency of extending the term of 
such as are already granted, after the expiration of 
the grant; they shall, for that purpose, carefully in- 
quire into the condition of the town, and of its wants, 
in order that, if possible, the inhabitants may be re- 
lieved of their burdens. 

17. It shall make all such provisions as it may 
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deem proper to prevent the proceds of taxes from be- 
ing, under any pretence, applied to other purposes than 
those for which they are intended; and in order that 
the excess be applied, as far as it may go, to pay orf 
the mortgages on the same, to the end that the town 
may by all possible means relieved from the burthen 
of duties inposed on the principal articles of consump- 
tion. 

18. In those towns where the domains do not 
suffice to fulfil their engagements, the Council shall 
endeavor to apply the excess arising from taxes to the 
purchase of some estates sufficient to complete the 
dotation required, so that it may not be compelled to 
resort to other means prejudicial to the liberty and 
the enjoyment of the commons by the inhabitants; and 
so long as the funds shall be inadequate to the purchase 
of estates, the deficiency arising from the domains 
shall be supplied by the taxes. 

19. To the end that the Council be placed in pos- 
session of the requisite information respecting the do- 
mains of the kingdom, and that the accounts now 
transmitted, or hereafter to be transmitted, be ex- 
amined and settled without expense to the towns, I 
have resolved to establish at this Court an office of 
General Accountant of the municipal domains and 
taxes of the kingdom, consisting, for the present, and 
until experience shall have enabled us to know what 
persons are necessary for the discharge of its duties, of 
an Accountant General and eight officers; and in or- 
der to provide for the payment of their salaries, and 
those of an Accountant and two officers to be ap- 
pointed to each office of Accountant of Army and Prov- 


~ ince, it is my will that an allowance of two per cent., 


be made out of the proceeds of the domains and taxes, 
and that this allowance be expressed in the accounts 
of the Accountant General, in order that if the said 
allowance should amount to more than said _ salaries, 
the same may be reduced so as to merely cover indis- 
pensable expenditures; and it is my pleasure, further, 
that from and after the lst of August next, the four 
per cent., levied by the Royal Treasury upon the pro- 
ceeds of the municipal taxes, be discontinued. 

20. The Accountant shall be able, skilful, zealous, 
and otherwise qualified for the discharge of his of- 
fice; and care shall be had that the officers be intelli- 
gent and experienced in the management and settle- 
ment of accounts, and that their qualifications be 
known to the Accountant General’s office, from which 
they shall be detailed to assist the Accountant in a 
manner calculated to expedite the transaction of busi- 
ness. 

21. The Council shall, through the Treasury, com- 
municate to me such propositions as it may deem ex- 
pedient, concerning all matters connected with the 
execution of the foregoing provisions, and the salaries 
to be allowed; bearing in mind that they are to re- 


ceive no emoluments for this service, which is to be 
performed ex-officio. 

22. The office of Accountant, above referred to, 
shall be established in the palace called of the Queen 
Mother, in one of the offices of said Council, and all 
accounts touching the municipal domains, pending and 
settled, shall immediately be referred to it, and the 
Accountant shall forthwith proceed to their final set- 
tlement; their results shall be communicated to the 
Council, whose advice shall be taken on the definitive 
settlement, and the available balances, if any, shall 
be applied to the purposes for which they are in- 
tended. 

23. To this office shall be referred all communica- 
tions made by the Intendants, concerning the munici- 
pal domains and taxes of the kingdom, their value and 
charges, in order that, the same being communicated 
to the Council, it may make the dotation prescribed 
by the third chapter of these instructions. 

24. In like manner, reference shall be made as 
above, of all the accounts which shall be presented to 
the Council for examination by the Accountant, but 
the same shall not be finally passed until after having 
been communicated to the Council, and its advice taken 
thereon. 

25. All the certificates given by the Accountants 
of Army and Province of the debits and credits of the 
accounts stated by them in the different towns, shall 
likewise be filed in said office, in order that it may 
acquaint the Council with the condition of all and 
each of the municipal domains of the kingdom. 

26. The Accountant shall transmit, for despatch, 
to the first Chamber of the Council, all that shall re- 
late to the municipal domains of the kingdom; and 
shall, agreeably to the decisions given therein, com- 
municate the provisions adopted in that behalf, to the 
Intendants, for their due observance, and shall give 
such orders as may be expedient for the same. 

27. If, notwithstanding these instructions, it shall 
happen that measures of expediency require that any 
of the articles therein contained be amended or ex- 
tended, with a view to a more complete fulfilment of 
my desire to see the municipal domains managed and 
administered with fairness and integrity, and the towns 
enjoying the relief contemplated by them, the Council 
shall, through my treasury, advise me thereof, an 
await my royal decision . : 

28. In order that I may be made acquainted with 
the results of theses provisions, it is my pleasure that 
the Council inform me, through the same channel of 
the treasury, once in each year, of the condition of 
the municipal domains and taxes of the kingdom, their 
value, charges, and the extinguishments of incumb- 
rances, the taxes which have been discontinued in con- 
sequence of the expiration of the grants, which there 
may have been reason for renewing. 
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29. Notwithstanding the foregoing provisions, 
having understood that some of the municipal taxes 
have been specifically appropriated for the pay of the 
ordinary service, utensils, and other contributions, and 
to refund to the royal treasury various sums paid in 
different parts, for quarters and other necessities of 
the towns, as likewise for the payment of the contri- 
bution of one-tenth; it is my pleasure that all kinds 
of taxes be administered by the Intendants, under the 
control of the Superintendent General of the Royal 
Treasury; and that the Council do not meddle there- 
with until it shall have been informed by said Super- 
intendent that said sums have been refunded to the 
royal treasury. 

Lib. VII, Tit. 16; Law. 14.—(Vol. 3, p. 395.) 
Regulations allowing such towns as_ possess 
neither municipal domains or taxes, to make 
the requisite propositions. 

Whereas one of the principal objects of the at- 
tention of the Council is the administration of the mu- 
nicipal domains and taxes of the towns, and to see that 
these be provided with a sufficient amount thereof 
to meet their charges, agreeably to the provisions of 
the royal decree and instructions of the 30th July, 
1760, (se the preceding law), the Intendants, in all 
those towns which, at the time of making out the state- 
ment of their municipal domains, shall make it appear 
that the proceeds thereof are inadequate to meet their 
legal expenditures and charges, shall notify the Jus- 
tices of the city, town, or village, where such may be 
the case, to propose such taxes as may be deemed most 
expedient and less burthensome to the town, to be ap- 
plied to the ends above referred to, without specific 
destination, but that of meeting its general engage- 
ments, taking into consideration the funds available 
for any object whatever; this done, the Intendants 
shall make report thereof, and shall make out a sepa- 
rate statement to accompany the above proposition, 
which shall express individually, and in detail, the 
proceeds, charges, and condition of the commons and if 
such proposition be for the privilege of clearing and cul- 
tivating the land, the wants of the town shall be ex- 
pressed, and it shall be shown that there are no other 
means of supplying them. The rate of taxes charge- 
able for each fanega of land to be cleared, and the an- 
nual proceeds of each, whether distributed among the 
inhabitants, leased, or adjudged to the highest bidder, 
whether the authorization so granted to clear the land 
shall be prejudicial to the herdsmen of the town, and 
to the persons enjoying the right of commons, for want 
of pasture, these persons being consulted thereon, as 
also the Atorney and Recorder General, and all other 
persons who shall be interested, and the traveling 
herdsmen frequenting the commons, pastures, and 
watering places; and if said proposition be for the 
privilege of enjoying the right of pasture, the Intend- 


ants shall in like manner proceed to summon all per- 
sons interested, to ascertain whether such right may 
be prejudicial to the flocks belonging to the mesta, 
from the causes before referred to; they shall state 
the extent of ground to be enclosed, together with the 
limits thereof, in order that the same may not be ex- 
ceeded in case of differences concerning them; the 
amount of proceeds which, on a fair computation, may 
be anticipated for each year; whether any town owns 
pasture grounds within the tract proposed to be en- 
closed, and how many there are. If such proposition 
be for permission to make plantations of grape vine, 
the Intendants, shall state whether they abound in the 
country, what is the extent of the tract of land, and 
whether it is calculated for grain, pasture, or timber; 
and, lastly, if it be for the cutting of timber, brush- 
wood, or weeds, the condition of the timber shall pre- 
viously be ascertained by some practical and intelligent 
person, who shall state in his report whether there has 
before been such a cuting of timber, brushwood, or 
weeds, and how many years since, by what authority 
or permission, what profits it has yielded, and those 
which are anticipated on fair presumption from the 
cutting now asked; and, also, whether a refusal to grant 
the permission asked can prove injurious to the in- 
crease of the timber, and to the preservation of the 
pasture; they shall further state in how many years 
the cutting of said timber, brushwood, or weeds, may 
be beneficial, adding to all this information their own 
opinion with clearness and distinctness, in order that 
the Council may, upon a view of the whole subject, de- 
termine what shall be most expedient. 
Lib. VII. Tit. 16, Law 17.—(Vol. 3, p. 398.) 

Particular jurisdiction of the Council in mat- 

ters of municipal domains and taxes, whether 

of mere government, or of litigation. 

The Intendant of Palencia having communicated 
to me the provisions enacted by the Criminal Chamber 
of Valladolid, to arrest the proceedings in the case of 
a prosecution commenced by the Superior Alcalde of 
the city of Aguilar de Campolo, against the Purveyor 
of Meat of said place, in certain matters connected 
with the municipal domains, it is declared, that the 
cognizance of such proceedings does not belong to the 
Chancery of Valladolid, nor to its Criminal Chamber, 
because all the chanceries and audiences are disquali- 
fied from taking such cognizance, as well in matters of 
government as of litigation, respecting affairs of mu- 
nicipal domains and taxes, whose inspection is re- 
served, in the first instance, to the Intendants, under 
the control of the Council, even after the royal order of 
13th November, 1766, (Law 26, Title 2,) which sepa- 
rates the offices of Corregidors from those of In- 
tendants; and that, in this case, the Intendant could 
not, therefore, take cognizance by way of appeal, which 
was the means by which the said Purveyor was 
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brought before him. because it has been adjudged, and 
constantly practised, that original jurisdiction having 
been granted in those matters to the Corregidors and 
Superior and Ordinary Alcaldes, appeals can only be 
brought before the Council to the exclusion of all other 
tribunals, agreeably to the royal decree of the 12th 
May, 1762, (Law 15). This decision shall be com- 
municated to the Chancery, with notice not to presume, 
for the future, to take cognizance in such matters, 
either by way of original resort, or appeals; and to the 
Intendant not to admit therein any appeals from the 
ordinary Justices, their cognizance being particularly 


‘reserved to the Council. 


Liber. VII, Title 21. 
BOUNDARIES OF THE TOWNS: VISITS: RESTI- 
TUTION OF PROPERTY OCCUPIED 
BY STRANGERS 

Law 1.—(Vol. 3, p. 477.) 
Defence of dispossessing the towns of their 
lands and tenements without a hearing and ju- 
dicial decision. 

We ordain that the councils, cities, towns, and vil- 
lages, who may possess, either by purchase or pre- 
scription, any lands, forts, or tenements, shall not be 
dispossessed thereof without being previously notified 
and heard, and the right of the parties decided, 
whether by right or privilege; and if they shall have 
been so dispossessed, the same shall be restored to them 
without the delays of trial and judgment. 

Law 2.—(Ibid.) 
Restitution of the lands and hereditaments be- 
longing to the Councils; and prohibition of work- 
ing or selling them, and of ploughing the reser- 
vations (exidos). 

We ordain that all the reservations, timber lands, 
lands, and hereditaments belonging to the councils of 
our cities, towns, and villages, within our kingdoms 
and seigneuries, which have been taken and occupied 
by any persons, on their own authority, or by virtue of 
any letters of ours, be forthwith restituted and re- 
stored to the said councils to which they belong; but we 
forbid such councils to work the same, or to sell or 
alien them, unless it be for the common advantage of 
said cities, towns, or villages, to which they belong; 
and if any person shall have ploughed or settled any 
part of said hereditaments, the improvements shall 
forthwith be destroyed; and we command the same 
with respect to the reservations owned and possessed 
by the said towns, and that they be not ploughed for 
the cultivation of grain: and if any person has our 
authorization for doing so, they shall send the same 
to us, in order that, upon a view of it, we may adopt 
such measures as we may think expedient. 

Lib. VII. Tit. 21, Law 3.—(Vol. 3, p. 478.) 
Obligation of the towns and of the Regidors to 
prosecute the suits instituted for the recovery 


of their hereditaments and revenues. 

Whereas some gentlemen, and persons in power, 
are in the practice of seizing the revenues, lands and 
jurisdictions of the cities and towns, and do other dam- 
age to the prejudice of the public good; and whereas 
the Regidors and other lawyers within the same, show 
favor to those persons, in the corporations of said 
towns, by placing obstacles to the course of justice 
against them: we therefore, command, that said Regi- 
dors, and said lawyers who may be Regidors, show no 
favor to such gentlemen and persons in power, nor to 
any other persons, either publicly or secretly, in the 
suits which may be instituted against them, nor pre- 
vent their being prosecuted; and that all be animated 
by one desire of guarding, protecting, and aiding the 
course of justice in favor of the domains, lands, reve- 
nues, jurisdictions, and privileges, to which the towns 
are entitled over the same, under penalty of thereby 
losing their offices, and of being excluded from the 
corporation (ayuntamientos) ; and with a view to the 
punishment of such as shall offend against this pro- 
vision, and to afford an example to others, we com- 
mand the judiciary officers of the places where such 
things may happen, to proceed to carry such penalty 
into execution; and the same penalty shall be incurred 
by the Corregidors, Alcaldes, Bailiffs, and Justices, 
(Merinos,) and by all other persons whatsoever, hold- 
ing a seat in the Council, who shall show any favor, to 
the prejudice of such city, town, or village, to any per- 
son, prelate, order, or monastery, in violation of the 
foregoing. 

Lib. VII. Tit. 21, Law 4.—(Vol. 3, p. 478.) 
Restitution by the Officers of the Council of 
what shall have been taken of their lands and 
revenues. 

All Superior Alcaldes, or Regidors, Members, Jur- 
ors, or Clerks of the Council, or all other officers what- 
soever, in any city or town of our kingdoms and seign- 
euries, who may have taken or occupied any revenues 
of the domains, or any rights or lands, meadows, pas- 
tures, timber lands, commons, waters, salt works, and 
jurisdictions whatsoever, or any other things belong- 
ing to the same, whether commons or waste lands, or 
any municipal domains belonging to said cities, towns, 
and villages, of our kingdoms and seigneuries, shall re- 
store them free and unincumbered to the Corporation 
or Council or said city, town, or village, through the 
Clerk of said Council: and thenceforth they shall not 
again take the property so occupied and restored, nor 
take any other of the things above described, under 
penalty, in case of their doing so, besides other penal- 
ties provided by the laws of these kingdoms, to the 
said Alcaldes, Regidors, or Clerks of the Council, or 
to any other officers thereof, so guilty of taking or 
occupying any of the things before mentioned, and of 
not restoring the same, or of hereafter taking or oc- 
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cupying them or any of them, as aforesaid, of thereby 
losing their said offices of Alcaldes, Regidors, Mem- 
bers, Jurors, Clerks, or any other officers in said Coun- 
cil; and of being removed from said offices, that we 
may dispose of the same according to our pleasure, 
without any other sentence or declaration whatsoever, 
and without any trial or suit, and of being incapaci- 
tated from holding any other office in said Council: 
all Corregidors, Commissioners, or local Judges, may, 
ex officio, execute the aforesaid penalty. 
Lib. VII. Tit. 21, Law. 5.—(Vol. 3, p. 478.) 

Manner of making restitution to the towns, of 

lands occupied by strangers. 

The Attorneys (Procuradores) in the cities and 
villages of our Kingdoms, shall prefer a complaint, by 
petition, to these Cortes, stating that such Council, 
gentleman, or other persons, unduly and unjustly take 
and occupy the places, jurisdictions, lands, meadows, 
pastures, watering places, etc., of the hereditaments 
belonging to them, or of parts thereof; and, which is 
worse, that even the natives and inhabitants of the 
cities and villages wherein they reside, seize and oc- 
cupy the tenements belonging to them; and that, al- 
though the villages have complained to us and ob- 
tained sentence of restitution, that such sentence has 
not been carried into execution, and asking that to the 
end that said sentence may be executed, the original 
owners may again occupy the said hereditaments as 
heretofore, in such a manner that the towns will be 
doubly indemnified—first by the re-occupation of their 
hereditaments, and then by the recovery of costs in- 
curred in obtaining them. And whereas we are ad- 
vised that many cities, towns, and villages, within our 
Kingdoms, and especially within the possessions of our 
Royal Crown, are in great degree dispossessed and de- 
prived of their said property and jurisdictions, and of 
their lands, meadows, pastures, and watering places, 
and, notwithstanding they have obtained sentences of 
recovery, yet they cannot have the same carried into 
effect: Therefore, we, wishing to provide a redress 
of those abuses, ordain and command, that, whenever 
any Council shall complain that another Council, or 
any gentleman, or any other person whatsoever, have 
taken and occupied their tenements, jurisdictions, 
lands, meadows, pastures, watering places, or any other 
hereditaments appertaining to said Council, or any 
other things belonging thereto, it shall be the duty of 
the Corregidor or of any other Judge who can take 
cognizance thereof, or of any Commissioner of Inquiry 
appointed by ourselves, to summon the other party 
against whom such complaint is made, and to appoint, 
as we do hereby appoint, a term of thirty days, which 
shall not be extended, within which he must and shall 
show what title or right he has to said tenements, 
jurisdictions, lands, meadows, pastures, watering 
places, or any other thing so occupied by him: and 


said Judge or commissioner shall investigate the 
same, simpliciter, and without judicial forms, and 
ascertain the truth either by deeds, witnesses, or 
any other means in his power, the property 
taken from said Council or appertaining to its 
jurisdiction, or to the common stock of property 
thereto belonging, by such persons as may be charged 
with taking the same. And said inquiry being made, 
and proofs obtained within the said term of thirty 
days, as also such as may be adduced by the other 
party within said term, no other writings or answers 
being admitted, nor objections to witnesses, nor per- 
mitting any writings to be presented on either side, 
if it shall be found that the seizing or occupaton of 
said tenements or lands, or of any of the things above 
described, is true, or that said Council was dispossessed 
of the same, they shall immediately, without any other 
form of judgment, conclusion of suit, or any other de- 
lay whatsoever, restore, or cause to be restored, said 
property to the Council, with the free and undisturbed 
possession of all that shall have been taken from it 
as aforesaid; and they shall cause the Attorney of said 
Council to be put in said possession, and shall protect 
and maintain him therein. They shall prevent said 
Council from being disturbed either by the other Coun- 
cil, or by any other person formerly in the wrongful 
possession of said tenements, nor permit that any im- 
pediment or resistance whatever be offered to it; and, 
if any such should be attempted, we command that it 
be put down and punished, which punishment, we, by 
these presents, do ordain: and that, by the very act, 
the said occupant who shall make any resistance against 
said sentence or command, shall lose, and thereby shall 
have lost, all right which he may have, or pretend to 
have, to the ownership or property of the thing for 
which he contends or to which he may lay any pre- 
tensions; he shall, moreover, lose any office which he 
may hold, whether of us or of any city, town, or vil- 
lage; and, if he holds no such office, he shall forfeit 
one-third of his goods for the benefit of our Cham- 
ber: and if he have no right whatever to the thing 
for which he contends, he shall forfeit the value thereof 
and as much more besides, one-half for the Council 
against which he contends, and the other half for our 
Chamber and Treasury, besides incurring the other 
penalties above described. All which we command to 
be observed and fulfilled, although the party which 
may have held such occupation should appeal to the 
Judge of Inquiry, and again from his sentence, or al- 
though he may use any other expedient to arrest such 
sentence; and notwithstanding, further, any thing 
which he may allege about the cause being depending 
before us in our Council or before our Audience, or any 
other Judges, or any other things or reasons which he 
may allege to prevent the execution of said sentence, 
saving, however, his right of property, if should have 
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any, which he may come or send to be proved before us 
in our Council, and any thing which they may deem 
sufficient to establish the same, but, in the mean time, 
the sentence shall be executed fully and effectually. 

And with regard to’ the sentences heretofore given 
concerning the things mentioned above, or any of them, 
by the Corregidors, Judges, or Commissioners, as well 
under the reigns of the Kings Don Juan and Don En- 
rique as of any other, and of ourselves, we command, 
that, where said sentences are already executed and 
carried into effect, the other parties interested be 
heard as to the right of property; and that, in the 
mean time, the Councils in whose favor such sentences 
were given take possession as aforesaid, notwithstand- 
ing, the depending of any cause, whether in first or 
other instance, or of appeal, saving always, as afore- 
said, the rights of the parties with respect to the right 
of property; but where such sentences shall have been 
given without summoning or hearing the parties in pos- 
session we command that, in such case the causes be 
remanded to be commenced anew, according to the 
tenor of this law. And we command the said parties 
interested, that, with respect to the possession of the 
things which they may have so restituted, or which 
they may have to restitute, they offer no resistance, 
nor take nor occupy the same upon their own authority, 
nor disturb nor interrupt the Council or Councils in 
said possession, nor the inhabitants or residents of the 
tenements whereof such possession was given, until 
the question of property shall have been examined and 
decided, under pain of incurring the penalties above 
stated. And to the end, that these causes touching 
said tenements may be more speedily expedited, we 
command the parties who may sue out appeals, or who 
may think themselves aggrieved by the senténces or 
commands given therein, to appear before us in our 
Council, witihn the term prescribed by law to prose- 
cute their claims, if such be their pleasure; and that, 
in the mean time, no Judge or Judges whatever of our 
House or Court, or of our Chancery, presume to med- 
dle with, or take cognizance of such suits or demands, 
nor impeach the jurisdiction of the same, nor their exe- 
cution by such Judges as we may appoint for that pur- 
pose. 

Lib. VII. Tit. 21, Law 6.—(Vol. 3, p. 480.) 

We command that the Judges who shall proceed, 
according to the law of Toledo, concerning the resti- 
tution of the hereditaments belonging to the towns, 
(see the preceding law) shall observe the provisions 
of said law, agreeably to the following instructions: 
First, that when any Council, or its Attorney, shall 
complain of some other Council, Church, Monastery, 
Hospital, gentleman, or other person whatsoever, who 
may have taken possesion and occupied any tenement, 
meadow, pasture, common, or watering place, or any 
other hereditament appertaining to said Council, shall 


summon the party or parties to exhibit their title to 
the possession of such tenement, common, meadow, 
pasture, or watering place, or of any other public prop- 
erty forming the subject of such complaint, by the ex- 
amination of deeds or witness, as the case may be. 
Further, during said term, the Judge shall proceed, ex- 
officio, simpliciter, and in a summary way, to inquire 
and ascertain the truth concerning the matter in dis- 
pute. He shall, further, after the expiration of fifty 
days of said term of seventy days, make publication 
thereof, or sooner, if the parties agree thereto; and 
shall cause all the writings and evidence then collected, 
to be communicated to the parties, whether obtained 
at the instance of said parties or by the Judge in regu- 
lar process of law; and he will then receive the plead- 
ings and answers, and the proofs to substantiate the 
same, adduced by the adverse party, which said Judge 
may think ought to be received; provided all this takes 
place within the said term of seventy days, and there- 
after. And at the expiration of the said term, the said 
Judge, upon the proceedings had and the proofs ad- 
duced, and the written evidence produced on both sides 
within the aforesaid term, without granting any ex- 
tension thereof, nor receiving any writings, pleadings, 
or any other things which may be offered after the 
expiration of said term of seventy days, without any 
form of judgment, shall pronounce sentence; and if 
he shall find that said Council has been dispossessed 
of its property then demanded, he shall forthwith, and 
without any delay whatsoever, restore, and cause to be 
restored, to such Council, or to its Attorney in its name, 
the possession of such property as may have been 
taken from it, and shall protect and maintain it in said 
possession, and prevent its being occupied by the said 
or any other Council, or by any other person whatso- 
ever, under the penalties provided by the law of Toledo; 
saving, however, in case such sentence be against any 
Church, Hospital, Monastery, or Military Order, or 
against any person having title to the same tenement, 
that if, in such case, said sentence be appealed from 
in time, said Judge shall grant them such appeal be- 
fore our Council, but before no other Judges whatso- 
ever, and the execution shall be suspended. And, in 
like manner, if it be alleged before said Judge that a 
suit is depending before another Judge concerning the 
possession of the tenement of hereditament which 
forms the subject of the action, and if the restitution 
be demanded within the prescribed term, he shall take 
no further cognizance of said suit and possession, and 
shall remand the same to the Judge before whom it 
shall be depending. In like manner, if execution be 
sued out upon a sentence or sentences given by the 
Judge in such cases of tenements, which shall not have 
been tried according to the law before referred to, of 
which appeal shall been sued, or which may have been 
annulled, or on which question shall be depending and 
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proof of the same be adduced, such sentence or sen- 
tences shall not be executed, and the suit or suits shall 
be remanded to the Judge before whom said question 
shall be depending, unless said sentence shall have 
been given upon process conformable to the Law of 
Toledo: and, in all the foregoing, we command said 
Judge to observe and fulfil the provisions of the law 
of Toledo as the same are therein set forth; and, with 
respect to such cases as are not provided by said law, 
after the parties shall have been summoned, justice 
shall be done to them in a brief and summary way, 
without the delays or forms of judgment, with due re- 
gard only to the truth as the same may be established. 
Lib. VII. Tit. 21, Law 7.—(Vol. 3, p. 480.) 

Instructions to Judges how to proceed in suits 

for recovery of hereditaments, agreeably to the 

provisions of the preceding law. 

Whereas the instructions given to Judges, (see 
preceding law,) provide that the execution shall be 
suspended in cases where the defendant holds by any 
title from the Council, we command that if said title 
shall have been granted, without license from us, by 
the city, town, or village, plaintiff in the case, subse- 
quently to the year 1542, the Judges shall execute the 
sentence which restores the possession notwithstand- 
ing any appeal. And we command that the Judges, 
in suits for the recovery of hereditaments, shall take 
up the proceedings and pleadings at the stage where 
they shall have been brought by other Judges in such 
suits, or by ordinary Judges, and that they do justice 
therein according to the law of Toledo, the instructions 
predicated thereon, (Laws 5 and 6.) and the present 
law; provided said suits shall not be depending before 
our Audiences or any of them. 

Lib. VII. Tit. 21, Law 8.—( Vol. 3, p. 481.) 


Defence to grant the tenements appropriated 


to the Councils. 

Whereas it sometimes happens that the Judges, 
who are sent to try causes respecting the tenements be- 
longing to the cities, towns, and villages of our King- 
doms, adjudge to said Councils sundry tenements and 
pastures which were occupied by others; and whereas 
some persons contrive to obtain from us grants of such 
tenements and pastures, or parts thereof; and others 
contrive to obtain such grants from the Councils to 
which the same were adjudged: whereas both these 
practices are prejudicial to ourselves, and injurious to 
the public good of our Kingdoms—we command that, 
henceforth, no such grants be made by ourselves, or 
by any of the cities, towns, and villages possessing such 
tenements or pasture, nor of any part of them. 

Lib. VII. Tit. 21, Law 9.—(Vol. 3, p. 482.) 
Defence to the Corporations (Ayuntamientos) 
to make grants of any Council lands, without 
Royal license. 
Whereas supplications have been addressed to us 


that, henceforth, no grants be made, to any person 
whatsoever, of the tenements and municipal domains, 
and of the commons belonging to cities and villages, on 
account of the great injury which results therefrom 
to the said cities and villages of our kingdoms; and 
whereas some have the privilege not to make such 
grants, and not to execute such as may have been 
made, but not yet completed, we declare that much 
moderation has been observed therein, and that due con- 
sideration shall be had, in that behalf, for the future; 
but, we ordain that no Justices or Regidors shall have 
power to grant any lands whatever, without previous 
license from ourselves to that effect; and that such as 
may have ben without such license, be of no value: 
and, with respect to grants made by ourselves, stating 
the persons to whom the same were made, and the 
lands granted, we command the members of the Coun- 
cil to adopt such measures, in that behalf, as justice 
may render expedient. 

Lib. VII. Tit. 21, Law 10.—(Vol. 3, p. 482.) . 
Defence to grant authority for the sale of com- 
mons, or for ploughing the land. 

Considering the great inconveniences which re- 
sult from the sale and alienation of lands and commons, 
I have resolved henceforth to prohibit such sales and 
alienation, and that those which are actually sold be 
confirmed, and no others, causing the same to be re- 
deemed, and that the profits thereon be paid into the 
Royal Treasury: and, with respect to the authority 
applied for, for the ploughing of the land, it shall be 
absolutely refused, under all circumstances, whether 
it be for public or private benefit, and it shall be as- 
certained what authority has been so granted, and for 
what time; and, after the expiration of the period for 
which the same shall have been granted, it shall abso- 
lutely cease, and no further use shall be made of it, 
and both shall determine, on account of the prejudice 
resulting therefrom to the public good and to culti- 
vation, and of the burthen which such authority im- 
poses upon the poor classes. 

Lib. VII. Tit. 21, Law 11.—( Vol. 3, p. 482.) 

We ordain that, in order that the limits of our 
Kingdoms may be known, which adjoin other co-termi- 
nous Kingdoms, the Corregidors and Judges of the 
cities and villages adjoining the same take particular 
care to place boundaries and landmarks in such man- 
ner, that it may be clearly ascertained how far the 
limits of our Kingdoms extend. 

Ibid, Law 12. . 

Annual visit of the Corregidors to the heredita- 
ments of towns; Restitution of such as are oc- 
cupied, and execution of sentences given in their 
behalf. 

We command the Corregidors and Governors, dili- 
gently and ex officio, to inform themselves, within the 
term of seventy days, counting from the time of their 
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arrival at the place where they are to be received, of 
such sentences as may have been given in favor of 
such place, upon the lands and hereditaments thereof, 
and in whose possession the same are and have been: 
They shall cause such ‘sentences to be exhibited to 
them, and take copies of the same; they shall ascer- 
tain which of them have been executed, and whether, 
after they have been so executed, such tenements have 
been trespassed upon, by the persons who previously 
held them, or by any other, contrary to the tenor of 
such sentences, they shall cause the same to be forth- 
with executed, and such tenements to be left free and 
unincumbered, if the same shall have been taken and 
occupied contrary to such sentences; and they shall 
command that no such persons again presume to oc- 
cupy them, under the penalties provided by said sen- 
tences, which they shall cause to be executed against 
such persons as they shall find to have violated, or to 
be violating such sentences, conformably to the tenor 
and form of the law of Toledo, and the instructions 
(Laws 5 and 6) predicated thereon; they shall, in like 
manner, inflict the penalties therein provided for the 
first occupation: they shall, moreover, visit all the 
said tenements of the city or village, and all the lands 
appertaining thereto, without receiving any compen- 
sation for that service; and, during such visits, they 
shall not encumber themselves with any civil affairs 
which may embarrass them or retard them: _ they 
shall ascertain whether there are not other occupied 
tenements upon which no sentence has been pro- 
nounced; and if the occupants are under their jurisdic- 
tion, they shall take cognizance thereof, agreeably to 
the provisions of said law. and cause restitution to 
be made; and if not within their jurisdiction, they shall 
give us notice thereof, stating what, and how many 
such hereditaments there are, and by whom they are 
held, in order that we may provide what shall appear 
to be just. They shall likewise visit, once a year, and 
in person, the towns and villages of the district under 
their charge, either by themselves or by their deputies, 
and not by Bailiffs, or Clerks: they shall inquire how 
they are governed, how justice is administered, and in 
what manner their officers discharge their duties, 
whether there are persons in power who oppress the 
poor; and they shall cause all abuses to be reformed, 
if they can do it with propriety; and if not, they shall 
give us timely notice thereof. They shall engage to 
use all their power to cause the provisions contained in 
this chapter to be fulfilled and executed; and if the 
Assistar*, or Governor, or Corregidor, be negligent in 
observing the foregoing directions respecting said 
tenements, they shall send others, at their costs, who 
shall fulfill the same. 


Lib. VII. Tit. 21, Law 13.—(Vol. 3, p. 483.) 


Defence to ordinary Judges to visit the places 


within their jurisdiction, in the months of June, 
July, and August. 

We command the ordinary Judges not to visit the 
places under their jurisdiction during the months of 
June, July, and August; and our Council shall give 
such orders in that behalf as shall be necessary to pre- 
vent any inconvenience to the farmers during that 
season of harvest. 

Ibid. Law 14.—(Ibid.) 
Defence to the Corregidors and other Judges to 
visit the towns in their respective district more 
than once. 

Although by the Law 12 of this title, it is ordered 
to the Assistants, Governors, Corregidors, and resi- 
dent Judges of our Kingdoms, to visit the villages and 
places of the districts under their charge, once in each 
year, either by themselves or their Lieutenants, and 
not by Bailiffs or Clerks, and to inquire how the same 
are governed, how justice is administered, and how 
the officers thereof discharge their duties; whether 
there are persons in power who oppress the poor, and 
to cause all such abuses to be corrected, if they can 
properly do so, and if not, to give us timely notice 
thereof, as set forth at greater length in the law to 
which we refer; whereby it appeared that sufficient 
provision was made for the good government and ad- 
ministration of justice, and for the welfare and com- 
fort of our subjects: yet experience having shown 
many inconveniences resulted from the frequency of 
said visits, and that their being made once in each 
year subjected said cities and villages, together with 
their inhabitants, to annoyance and oppression; and 
that not only the objects contemplated by said law 
are not attained, but, on the contrary, the injury which 
results therefrom is much greater than any benefit 
that can arise from said annual visits: in order to 
check the excesses which are committed on such occa- 
sions, having consulted our Council thereon, we have 
commanded this law and supreme order to be enacted, 
whereby we forbid, and command, that henceforth none 
of the said Assistants, Governors, Corregidors, and 
Resident Judges of the Kingdoms, or of the villages and 
places belonging to the Orders or to Abbots and Seign- 
euries, or of the territories of towns independent 
thereof, or of any other part, to visit said villages and 
places of the district under their charge, more than 
once during the entire period of their government, al- 
though the privilege of said independent villages and 
places, or of any of the others described, should stipu- 
late that they may be visited once in each year, for, 
with respect to this, we repeal and annul such privil- 
eges, and the law above referred to; and we order that 
the same be observed and fulfilled agreeably to the 
tenor of this law and supreme order; and that to said 
Assistants, Governors, Corregidors, and Resident 


Judges, and others, whatsoever, whose duty it is to — 
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make such visits in said villages and places, one during 
the whole period of their government, no salary or ad- 
ditional compensation whatsoever be allowed, nor to 
their Ministers, Officers, or Servants, either for each 
day or for the whole service, nor any board or lodging 
nor any other things whatsoever, except such as by 
the laws of our kingdoms, or by ordinances confirmed 
by us, or by the provisions contained in their titles, are 
allowed them; under the penalty, in case of exceeding 
the number of visists, of immediate forfeiture of their 
offices; and of whatever salary or compensation they 
may receive, contrary to the provisions of this law and 
supreme order, and of quadruple amount thereof, be- 
sides. 
Lib. VII. Tit. 21, Law 15.—(Vol. 3, p. 484.) 

Time at which the Judges of Provinces and Dis- 

tricts are to visit their respective towns—dec- 

laration and limitation of the preceding law. 

We command all Corregidors, Assistants, and 

Governors, and their Superior Alcaldes and Lieuten- 
ants, now appointed and authorized, or hereafter to be 
appointed and authorized in all the provinces and 
heads of districts, whether by myself, or by persons 
legally empowered to make such appointments to any 
of the said offices, not to visit the towns and villages 
within their respective districts, nor such as are, or 
may be exempted, more than once in three years, al- 
lowing ten days to each village, and two to hamlets 
containing a smaller number of inhabitants, whose 
Stewards and Councils they shall summon to appear be- 
fore them at the head town of such districts. It shall 
not be lawful for said Corregidors, Governors, or Su- 
perior Alcaldes, to make more than one visit in three 
years, nor to receive more than one thousand two hun- 
dred maravedis per day, for themselves, and four hun- 
dred for the Bailiff who shall accompany them. They 
shall be attended in such visits by one of the Clerks of 
said towns or villages, if there be any, and if not, they 
shall bring them from the head town of the district, 
with a compensation of six hundred maravedis per 
day; the said Judge, Bailiff, and Clerk, shall not be 
engaged for a longer time, nor receive any other fees, 
for any journey, nor for signing any sentences or pro- 
ceedings, warrants, or orders of arrest, nor shall the 
Clerk draw any compensation for writing the proceed- 
ings, or for visiting the Municipal Domains or Com- 
mons, nor the said Judge and Bailiff, part of any fine 
which shall be recovered on their information, which 
fines shall only be recovered at the request of some 
person or persons belonging to said town or village, 
and although by the laws of these Kingdoms, part of 
said fines ought to belong to them, yet it shall be 
their duty to apply one-half thereof to our Treasury, 
and the other for the benefit of the Municipal Domains 
of said town or village or of some charitable institu- 
tion; under penalty, if it be proved against them by 


two concurring witnesses, or by three, deposing to 
separate facts, or by any other testimony according 
with the laws of these Kingdoms, that they have 
levied greater fees or compensation, board, presents, or 
other things, directly or indirectly, by themselves, or 
by persons interposed in their stead, to refund the 
same into said treasury, towns, and villages, with the 
quadruple amount besides. The Resident Judges shall 
ascertain the same, and bring charges against them, 
for the said offence, and they shall execute such sen- 
tences as they may pronounce against said Judges, 
Bailiffs, and Clerks, whatever be the amount thereof. 
and although it should exceed the three _ thousand 
maravedis, provided it be such as can be_ recovered 
without appeal. They shall moreover proceed against 
the officers who shall have paid such compensation, 
and shall cause them to refund the same, out of their 
own goods, to the Domains, Commons, and other Reve- 
nues, from which they have drawn said compensation, 
any excuse or appeal notwithstanding. And we com- 
mand the President and the Members of our Council 
and Treasury, and the President and Members of the 
Orders, and all other persons of whatever rank or con- 
dition they may be, to provide and order that in all 
the commissions which shall be granted to the said 
Corregidors, Governors, and Superior Alcaldes, by any 
of said offices, this, our law be recited, that they may 
know their obligation to observe and fulfil the same; 
and if they shall not do so, we command our Resident 
Judges to examine the same, bring charges against 
them, and execute such condemnations as may be 
passed upon said Judges, Bailiffs, and Clerks, whatever 
the amount, and although they should exceed the three 
thousand maravedis, if the same can be recovered not- 
withstanding appeal; and they shall cause the said 
amount to be refunded out of the goods of such officers 
and other persons who may have paid it, to the profit 
of the Municipal Domains, Commons, and other reve- 
nues from which such sums shall have been drawn, not- 
withstanding any appeal which may be taken there- 
from. All which shall be observed, fulfilled, and exe- 
cuted in the manner aforesaid, notwithstanding any 
laws or ordinances of these, our Kingdoms, and any 
thing to the contrary thereof, so much whereof as 
touches the foregoing we hereby supersede, abrogate, 
modify, repeal, and annul, and declare to be of no 
value or effect, otherwise remaining in full faith and 
vigor, for the future. 
Lib. VII. Tit. 21, Law 16.—(Vol. 3, p. 485.) 
Time and manner in which the Corregidors are 
to visit the towns of their respective districts. 
35. The Corregidor shall not during the entire du- 
ration of his office, visit the towns and villages of his 
jurisdiction, nor the exempted places under his charge, 
more than once, although he should enjoy privileges to 
the contrary; and then it shall be with a salary of four 
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ducats vellon for each and every day which he shall 
justly and legally occupy in such visits. The Clerks 
whom he shall take along with him, to act therein, 
shall receive one thousand maravedis vellon for each 
day of labor, and the Bailiff five hundred maravedis of 
the lawful money, under the penalty, in case they 
should exceed that amount, or the number of visits 
aforesaid, of being forthwith removed from their of- 
fices; and whatever they shall receive over and above 
the prescribed salary, although by way of extra com- 
pensation, or in any other manner, contrary to the 
tenor of the foregoing, shall be refunded with the 


quadruple amount besides; and, in every respect, the © 


order (Law 14,) ordered to be promulgated on the 15th 
September, of the year 1618, shall be observed and 
fulfilled. 

36. With regard to the time which is to be con- 
sumed by the Corregidors, in their visits, they shall 
conform to the provisions of the preceding law; it be- 
ing well understood that they shall not spend therein 
a greater number of days than that which is specified 
in said law; that is to say, ten days in each town and 
two in the villages of one hundred housekeepers; and 
with respect to villages of a less number of inhabi- 
tants, they shall make such visits by Districts or Coun- 
cils, calling them to the head town of such districts; 
but if the number of days allowed by law should not 
be necessary, they shall remain only during the requi- 
site time, avoiding with the most careful and scrupu- 
lous attention, all superfluous or voluntary delay and 
detention; and the said Corregidors and the Members 
of the Provinces, shall take care that there be trans- 
mitted through them to the Council, brief capitulations 
of the results of such visits, that the proper steps may 
be taken without loss of time. 


37. The payment of the stipulated salaries shall 
be made out of the forfeitures and fines; and in case 
such fine should not amount to a sum sufficient to meet 
said salaries, the deficiency shall be supplied out of 
moneys arising from the Municipal Domains, and 
taxes of the towns which shall have been visited; the 
said visit being for their benefit and advantage; and 
if, after such salaries shall have been paid, the fines 
imposed should leave a balance unexpended, said bal- 
ance shall be scrupulously applied to the credit of said 
fund arising from the domains and taxes, deduction 
being first made of the fines levied for the profit of the 
Treasury. 


88. The said Corregidors or Superior Alcaldes, 
their officers, and attendants, shall receive no dona- 
tions or presents of any kind whatsoever, either direct- 
ly or indirectly, and upon no pretence, cause, or mo- 
tive, take higher compensation than is before pre- 
scribed; and they shall maintain themselves in said 
visits at their their own cost, without solciting or per- 


mitting said towns to maintain them or any other per- 
sons belonging to them. 

39. They shall positively forbear from appointing 
Accountants for said visits, such appointment being 
wholly unnecessary, burthensome to the towns, and 
expressly contrary to law. without any other use than 
that of doubling the fees and cost of such visits: and 
for the same reason they shall not carry more than 
one Clerk, who, in that capacity, and without perform- 
ing other duties, shall set down the proceedings; he 
shall never belong to the village which is to be visited, 
but he shall be drawn from the head town of each dis- 
trict, or from some other place. 

43. The Members of the First Chamber of Govern- 
ment, charged each year with the correspondence with 
the Provinces, shall see that the respective Corregidors 
and Superior Alcaldes perform the visits at the time, 
and in the manner stipulated. and shall give informa- 
tion of the whole to the Council. 

44. They shall, in said visits. examine and ascer- 
tain, by actual inspection, the limits of the towns with- 
in their jurisdiction, laying out such as from evil in- 
tent, or neglect have become uncertain, for which pur- 
pose they shall erect the necessary land-marks; and 
they shall do the like with respect to the limits of con- 
terminous foreign Kingdoms. 

Lib. VII. Tit. 22.—(Vol. 3, p. 486.) 
Of Depopulated settlements, and their re-popu- 
lation. 

Law 1.—Defence to housekeepers who own dwell- 
ings within the walls of towns, to reside in the sub- 
urbs; and to new-comers, to settle without said walls. 

We command all persons who own, or may own 
dwelling houses within the walls of cities, towns, and 
villages of our Kingdoms, not to presume to go out to 
reside in the suburbs, without said walls: and, in like 
manner, if there be any land within the city or village 
which can be occupied, such persons as may come from 
elsewhere to reside therein, shall not dwell in the sub- 
urbs. And whereas it is expedient to endeavor to 
populate first the cities and enclosed villages, and not 
to attend to the peopling of the suburbs, which are not 
enclosed, and to the depopulation of those which are 
enclosed and fortified ; we command that the merchants 
and jewellers and other persons, living within enclosed 
places, do not go out to sell their goods and mer- 
chandizing in the suburbs: and that, henceforth, all 
the said merchants, as well as those of our Capital, 
as those of other cities and villages, sell their mer- 
chandize within the walls; and that our household pur- 
veyors, whenever we shall visit such cities or villages. 
together with the purveyor of the said cities or vil- 
lages, cause to be given to the merchants of our Courts. 
lodgings, and stores, in proper places, as, duly and 
honestly, and without inconvenience to the citizens. 
the same ought to be given. 
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Lib. VII. Tit. 22, Law 2.—(Vol. 3, p. 486.) 
Defence of pulling down what has been built 
or planted on public ground, or on ground be- 
longing to any council: taxes imposed thereon. 
Whereas it has been represented to us that many 
persons, citizens and residents in the cities, towns, and 
villages of our Kingdoms, have entered upon, and 
taken parts of the lands belonging to the Crown and 
to the Councils of said cities, towns, and _ villages, 
wherein they have planted vines, gardens, and trees, 
and erected various other improvements, with license 
from said Councils of such cities, towns, and villages, 
granted long since; which lands, thus worked and im- 
proved, they state are now asked and demanded of 
them; and whereas much injury would accrue, in said 
improvements and plantations to those who have im- 
proved and planted such lands, if they were now com- 
pelled to relinquish them: Whereas it belongs to us, 
as King, Queen, and Lords, to provide the proper reme- 
dies; we command, that there be levied upon all such 
as shall have planted in said Royal or Council lands, 
vines, gardens, and other plantations, or many any 
other improvements with license of the Council of said 
city, town, or vilage, within the term of twenty years, 
last past, a tax of five maravedis for each Aranzada of 
vine, and at the same rate, for other things so planted 
and erected, accurding to the quality of the land, and 
on these terms said lands shall remain to those who 
shall have thus planted or improved them; and the said 
tax so imposed on said hereditaments, shall be for the 
profit of the domains of the Councils of said towns, 
cities, or villages, in order that the same may serve 
to meet the other impositions and wants of the town. 
Lib. VII. Tit. 22, Law 3.—(Vol. 3, p. 487.) 
Regulations for the new settlements of Sierra 
Morena; and the municipal law of the same. 
Whereas a proposition has been made to me for 
the introduction of six thousand German and Flemish 
Catholic Colonists within my dominions; I have re- 
solved to accept said proposition under the several con- 
ditions which, having been reduced to an agreement, 
are set forth in detail in my Royal Order (Cedula) 
promulgated from the Prado on the 2d April of this 
year; and charged the Council to prepare, with the 
agreement of the Superintendent General of the Royal 
Treasury, such instructions as may be proper for the 
introduction and establishment of said settlers; and, 
agreeably thereto, the Attorney (Fiscal) of said Coun- 
cil, has, by its order, prepared said instructions, un- 
der the regulations contained in the following chapters 
which I approve and confirm, and command to be 
punctually fulfilled in every respect, as the same are 
therein set forth. 
(INSTRUCTIONS.) 
5. The first care of the superintendent of said 
settlements shall be to select the tracts on which the 


settlements are to be made, and to see that they be 
healthy, airy, and free from stagnant waters which 
may produce diseases; and they shall cause a _ plan 
thereof to be made, in order that in all doubts which 
may arise, the exact location of the tracts may be 
ascertained on a mere inspection, and the matter set- 
tled. 

6. Each settlement shall be of fifteen, twenty, or 
thirty houses, at most, and a sufficient extent shall 
be given to each. 

7. The superintendent will be at liberty to locate 
the houses either contiguous to each other, or to the 
farm which shall be assigned to each settler, in order 
that he may reside near said farm, and enclose and 
cultivate the land, without loss of time in going to, or 
returning from, his work; adopting this last mode in 
preference, whenever the situation of the land will 
admit of it. 

8. To each house-keeping settler shall be given, of 
that land which is denominated level land or fields, 
fifty fanegas of arable land, for his share in the dis- 
tribution; it being well understood that, if any part 
of the tract belonging to each settlement be proper 
for irrigation, it shall be distributed among all, in pro- 
portion to the share to which each may be entitled, in 
order that they may lay it out into gardens, or in such 
other improvements as the nature of the land may ad- 
mit or require; it shall be incumbent upon the settlers 
to open the channels for irrigation, and to contribute 
equally to their repairs, the expenses of which shall 
be paid in proportion to the benefits derived there- 
from. 

9. There shall, besides, be distributed among them 
tracts of land upon the hills and declivities, for the 
plantation of vines and timber; and liberty shall be 
left to them to drive their cattle, sheep, goats, and 
swine, in the valleys and upon the mountains for the 
benefit of pastures, and to cut wood for necessary pur- 
poses, each one planting, on his own account, such 
trees as he may please on the commons and public 
grounds, for the purpose of raising timber for his own 
use, and for sale. 

10. An account shall be taken of the value of those 
lands and lots, which shall be equally distributed to 
each new settler; and having’ regard to the time neces- 
sary for clearing and ploughing the same; a slight tax 
shall be laid thereon in behalf of the Crown, and all 
other emphiteutic conditions, and particularly that of 
remaining forever the property of one single settler, 
and of not being subject to be encumbered by any 
tax, or liable for any bonds, security, tribute, or any 
imposition whatever, which might be charged upon 
said lands, houses, pastures, or timber-land, under pain 
of being forfeited, and of reverting to the Crown, to be 
granted to some other settler; and, consequently, such 
lands shall not be divided, nor aliened in mortmain, 
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nor shall there be founded upon them any eccleiastical 
benefices, anniversaries, or any other charges of such 
nature. 

11. When the tracts, which are to ge assigned to 
each settlement, shall have been laid and marked out, 
stone land marks shal lbe erected, which shall divide 
each settlement from the others already occupied, or 
to be occupied, in order that, thereby, all differences 
and disputes, between the old and new settlers, may 
be avoided. 

12. For the same reason, boundaries and __land- 
marks shall be marked and erected between each lot, 
the settlers taking care to plant fruit or forest trecs 
alonging the dividing lines, as the best modes of set- 
ting out such lines of division; there shall be in each 
settlement a record of distribution which shall con- 
tain the number of tracts in which the same may be 
divided, and the name of the settlers to whom they 
shall have been allotted, giving to each of them a sheet 
or plot of his tract, which shall be his title for the fu- 
ture, and which shall remain his possession, to be con- 
sulted without the necessity of resorting to the record 
itself. 

13. The distance from one settlement to another, 
shall be such as may be convenient, as a quarter or 
half a league, mere or less, according to the location 
and fertility of the land; and care shall be taken that 
there be, at the beginning of the book, a plan which 
shall represent the tract and define its boundaries, in 
order that the same may, at all times, be clear and 
easily ascertained. 

14. Every three or four settlements, or five, if 
the location require it, shall form a parish district or 
council, with a deputy from each settlement, who shall 
be the Regidors of such councils; and they shall have 
a curate, and alcalde, and an attorney, (personero,) 
common to all the settlements, who shall constitute 
their Government spiritual and temporal. The alcalde, 
deputy, and attorney, aforesaid, shall be elected on 
some holy-day, which shall not interfere with their la- 
bor, and in the manner prescribed in the act granted 
on the 5th May, and the instructions of 26th June, 
1766, (laws 1 and 2, tit. 18;) it being well understood 
that none of those offices shall ever be made perpetual, 
but remain elective, constantly and perpetually, in or- 
der to spare to these settlements the injury which 
has resulted from their alienation to older ones: and 
it is hereby declared, that, within the first five years, 
the superintendent of the settlements shall have power, 
himself, to make such elections, or those to similar of- 
fices. 

15. In the same neighborhood may be located the 
artizans, exercising trades for the convenience of the 
district, and their allotments of land shall be assigned 
to them in said places, in the same manner as to other 
settlers. 


17. For the future, it shall be incumbent upon the 
said settlements, in each council, to establish mills and 
other mechanical fabrics, either to be worked by water 
or wind, and the same shall be erected in the most con- 
venient places, without prejudice to third persons; this 
being submitted to the corporation, (ayuntamiento,) 
whose deliberation and consent shall first be had. 

18. For the present, the election of a curate shall 
be of a person speaking precisely the language of the 
settlers, and the ordinary diocesean shall grant him 
license, upon presenting his testimonials and his ap- 
pointment, made by the superintendent of the settle- 
ments in my name; but, as soon as the necessity of 
employing forcign priests shall have ceased, the elec- 
tion shall be made generally, and free for all the clergy, 
and the chamber shall give its advice. upon which his 
Majesty shall make the appointment, by virtue of his 
royal patronage. 

19. The tithes arising from uncultivated lands, 
such as those which have been recently ploughed, be- 
long wholly to the royal patrimony, as Jura Regalia, 
and as an indemnity for the expenses incurred by the 
formation of those new settlements, and by the con- 
version, by dint of heavy expenditures of money, of 
lands abandoned, and in which there are no permanent 
improvements; and the attorneys shall oppose any de- 
mand or unfounded pretensions which might be raised 
against the royal title. 

20. To the curates shall be applied the ecclesiasti- 
cal benefices which remain vacant in the colleges form- 
erly belonging to the regulars of the company (Jesuits) 
who served in the churches, saving always the rights 
of the founders; and, in the mean time, such allowance 
shall be made to them out of my Royal Treasury, as 
the superintendent shall judge proper. 

21. Each council in the new settlements shall be 
entitled to commons for black cattle, (boyal,) suffi- 
cient for the maintenance of beats of the plough; but 
the pasture grounds exceeding those just mentioned, 
shall not be rented, and shall serve for grazing lands 
for cows and other tame and wild cattle, to supply 
beasts of the plough, and it shall not be lawful for the 
mesta, or any other herdsmen, to acquire possession 
thereof, nor introduce therein any other kind of cattle; 
these commons for black cattle shall be made and 
marked out, and shall be located in some place which, 
besides being provided with water for the cattle, shall 
be at convenient distance from all the farms which 
shall compose the settlement, if it be practicable; and 
this location shall be made by the superintendent of 
said settlements, by virtue of his authority. 

22. If it be found expedient to set apart any lands 
as a reservation for the council, to be worked by the 
settlers, and whose products shall be applied to meet 
the general expenditures, and to other public purposes, 
the same may also be laid out, under the denomination 
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of council reservation, Senara (Consejil,) and shall be 
entered in the records of distributions, in the same 
manner as the commons for black cattle. It being well 
understood that, in these settlements, no tax shall ever 
be laid upon any provisions, nor upon any stores or 
shops which may have the effect of forestalling or im- 
peding commerce. 

23. The selection of sites and boundaries of the 
new settlements shall be made by the superintendent, 
at pleasure, who shall endeavor to make it in such 
places as not to include the property of the inhabitants 
of the villages and hamlets standing near the Sierra, 
and in such manner as not to cause any damage to 
them; but, if there should be any fields within the 
limits of the new settlements, which, either on account 
of its containing water fit for cattle, or of being sur- 
rounded by said limits, it should become necessary to 
include therein, in such case, the superintendent may 
do so, on giving to the persons interested some other 
lands of equal extent and value with those thus taken 
from them, and located in some other districts; all 
this shall be done in a summary manner, upon a view 
of the real state of the case, and with the aid of skilful 
persons, who shall measure and lay out both tracts, the 
latter of which shall be located, surveyed, and marked 
out, at the cost of my Royal Treasury, without permit- 
ting any delays or difficulties to be interposed in an 
operation which requires promptnes and activity to be 
brought to a speedy and proper termination. 

24. As there may arise doubtful cases, requiring a 
superior decision, it shall be the duty of the superin- 
tendent to refer the parties to the council, who shall 
do the needful therein, without, therefore, delaying his 
operations, unless he shall receive express orders to do 
so; because, the laying out and planting of new set- 
tlements ought to be viewed as of an executive and 
summary character, and because the occurrence of a 
slight injury (for which there is always time enough to 
afford indemnity,) is infinitely less important than a 
delay in establishing these families, prejudicial to my 
Royal Treasury, and ruinous to those families them- 
selves. 

25. Agreeably to the foregoing, all sites shall be 
considered as calculated for new settlements, which are 
uncultivated in the Sierra Morena, and particularly 
those in the districts of Hespiel, Hornachulos, Fuen- 
teovejuna, Alanis, el Santuario de la Cabeza, la Pe- 
nuela, la Aldeguelu, the Commons of Martinmalo, with 
all the neighboring districts, and generally all such 
as are situated in the chain and branches of said ridges, 
(sierra) (and which the superintendent shall think 
proper for the location of new settlements.) 

26. As fast as the surveys shall proceed, a plan or 
drawing shall be made, and a duplicate thereof shall be 
transmitted to the council, without delaying the clear- 
ing of the land, and the erection of houses, and other 


preparatory measures; and said plan shall exhibit the 
boundaries, that the council may approve the same, or 
decide whether any change is to be made; such des- 
criptions shall also serve to suggest and to supply in- 
formation, upon due consideration of which, all proper 
measures may be resolved upon and decided; the other 
duplicate shall remain in the possession of the sper- 
intendent for his direction, and to be placed, in due 
time, on the Record of Distributions, as provided in 
the 13th article; said plans shall be signed by the 
superintendent and by the engineer or surveyor, or 
such other officer as may have made the survey, and 
may be made up upon the model of the plan of the 
abandoned settlement of Espiel, as transmitted by the 
Intendant of Cordova. 

27. The colonists shall be established on the lo- 
cated lands of the new settlements, in proportion to 
the number of houses and the extent of each tract, 
in order that they may build their huts and cabins, and 
commence to clear the land and fell the timber; care 
shall be had that settlers using the same language be 
placed together, in order that they may have a curate 
speaking that language, for the present, which would 
be very difficult if those who use different languages 
were mixed together. 

28. The superintendent shall, nevertheless, be au- 
thorized to promote intermarriage between the new 
settlers and Spaniards, of both sexes respectively, with 
a view to their more easy incorporation with the na- 
tion; but they shall not, for the present, be subjects of 
the kingdoms of Cordova, Jaen, Sevilla, or of the prov- 
ince of La Mancha, for fear of inducing the settlers of 
the surrounding country to leave their homes, and 
come into the new settlements, which the superintend- 
ent and his subalterns shal take particular care in 
strictly preventing. 

29. It shall be lawful for said superintendent to 
draw from the hospitals now established, or hereafter 
to be established, within the kingdom, such persons as 
he may think proper to promote said marriages, as 
soon as they shall have been instructed in the Chris- 
tian religion, and enabled, through the exercise of some 
profession, to earn their bread, or acquired sufficient 
strength to devote themselves to agriculture. 

30. It is hereby declared, that the persons taken 
from the hospitals of Cordova, Jaen, Sevilla, and Al- 
margo, already established, or hereafter to be estab- 
lished, shall not be comprehended in the prohibition 
of being carried to the new settlements of Sierra Mo- 
rena, on account of vagrancy, or of having abandoned 
their property, not with a view of defrauding the an- 
cient settlement, but only when impelled to it by indo- 
lence and idleness. 

31. The foregoing renders it necessary that said 
superintendent should keep up a correspondence with 
those who have the charge of the hospitals now estab- 
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lished, or hereafter to be established, and to confer 
with the respective intendants and corregidors, con- 
cerning whatever may be expedient; said hospitals and 
houses of charity being, considered as a perpetual nur- 
sery of settlers whence the Sierra may be supplied with 
useful and industrious inhabitants. 

32. Among other things, said superintendents 
shall take particular care that the new settlements be 
upon or near the King’s highways, as well for the sake 
of greater facility it shall afford them in disposing of 
their produce, as for the advantage of being protected, 
and of presenting a refuge against thieves and male- 
factors. 

38. All the colonists who exercise any mechanical 
trade, ought to be supplied with the proper utensils 
for their respective professions, in order that they may 
forthwith be employed for the benefit of the settle- 
ments. 

41. There shall likewise be distributed to each 
family, two cows, five ewes, five goats, five hens, and 
a cock, and a breeding sow. 

47. The superintendent shall establish in such 
place as he may judge most convenient, one, two, or 
more, free weekly markets, according to the extent of 
the new settlements, where the inhabitants and the 
troops may be supplied with necessaries at fair and 
current prices. 

52. In whatever is before stipulated, and in all 
other things annexed and connected therewith, fuli 
power is conferred upon the said superintendent, with 
the faculty of delegating one or more persons in his 
stead, and to the exclusion of all intendants, corregi- 
dors, judges, and justices, being accountable only to 
the council, through its first chamber of Government; 
and, in matters of economy to the office of Superin- 
tendent General of the Royal Treasury, to the end that, 
by these means, he may not be disturbed in the exer- 
cise of his powers, nor impeded in giving effect to 
them. It is well understood that when the settlements 
shall be completely established, they shall remain sub- 
ject to the laws in force in their respective districts 
(partido;) but, till then, the local judges shall not have 
power to interfere with the new settlers, nor shall the 
inhabitants of the adjoining districts be entitled to 
enter with their cattle within the limits of the new set- 
tlements, nor in those of the old ones, as well because 
such community of rights is prejudicial, as with a view 
to prevent dissentions and jealousies which would 
easily arise between the new and the old _ settlements, 
an inconvenience which must cease, as soon as the 
former shall have become accustomed to the country, 
and to the use of the common language. 

58. These instructions shall likewise be placed at 
the head of the records of distribution, that the same 
may always be known, and that they may always be 
considered by the new establishments as invariable by- 


laws of the settlements, and as a rule for such as may, 
in future, be formed upon the model of these . 

54. Within the term of two years, if it cannot be 
done before, each settler ought to have his dwelling fin- 
ished and his farm in operation; if this be not the case, 
or if any looseness be observed in his conduct, he shall 
be considered as in the class of vagrants, and it shall 
be left at the discretion of the Superintendent of the 
settlement, according to circumstances, either to dis- 
pose of him for the service of the Army, Navy, or any 
other which he may judge proper, or to extend the 
term, if he shall allege true and just cause. 

55. In the years set apart for the clearing, break- 
ing, and cultivation of their respective tracts, the col- 
onists shall pay no rent or tax whatsoever, on account. 
of the emphiteutic right, into my Royal Treasury, and 
its assessment is left to the prudent regulation of the 
Superintendent of the settlements, who shall make it 
with due regard to the laws of the Kingdom. 

56. Although, by these presents, we have granted 
exemption of tribute and charges, for six years, to for- 
eign mechanics who shall repair to these kingdoms, 
(Law 1, Tit. 2, Lib. 6.) this term is extended to ten 
years, in consideration of the character of the settlers, 
and of the greater labor which they shall have to en- 
counter, in building, improving, and cultivating the 
land. 

57. Considering that these are waste lands, they 
are exempted from tithes for the term of four years, 
said tithes being left for the benefit of the colonists; 
and any pretensions which may be set up for them, 
shall be opposed by the attorneys; and at the expira- 
tion of the said term of four years, they shall, there- © 
after, be for the benefit of my Royal Patrimony, as set 
forth in article 19. 

58. The Superintendent shall have power to re- 
ceive the offers and propositions of all such capitalists 
as may wish to form settlements, on their own account, 
in any tracts or portions of the Sierra Morena, mak- 
ing to the settlers the same distribution as the Royal 
Treasury, and they are empowered to collect tithes 
in my Royal name, to meet the costs and expendi- 
tures; this right shall never be taken from them, nor 
redeemed nor incorporated with my Royal Patrimony, 
but, on the contrary, the stipulations herein contain- 
ed shall be observed with good faith towards them, 
and, upon application to me through by my council, 
I shall grant my sovereign approbation. 

59. The new settlers shall be bound to keep 
their houses occupied, and to dwell in the hamlets, 
without moving or permitting thehir children or do- 
mestics to remove to other places, unless with license 
from me, for the term of ten years, under penalty of 
being enrolled in the service of the Army or Navy, 
to all who shall act contrary to this stipulation. In 
this respect, the condition of the colonists is not ren- 
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dered worse, since in those countries whence they 
come, the laborers are generally subjected to the 
performance of such duties (manentes y adscripticos.) 

60. After said term of ten years, the settlers, or 
their heirs and assigns, shall be bound likewise to 
keep their houses occupied, for the purpose of receiv- 
ing the profits of the land, under the penalty of for- 
feiture of said land, and of its being granted to some 
other actual settler. 

61. The settlers shall not have power to divide 
their tracts, although such division should be between 
heirs, the same being intended to be always owned by 
one single person; nor shall the same be aliened in 
mortmain, as before provided, either by bargain be- 
tween living persons, or by testament, under the same 
penalty of forfeiture; and against these provisions no 
custom, prescription, possession, or length of time, 
shall have any force, all this being provided against 
by an annulling clause; nor shall any tax (censo) or 
any other burthen be imposed thereon, this being in 
conformity to the nature of the emphiteutic contract, 
and to usual mode of making it. 

62. It being intended that each tract or lot shall 
descend from father to son, or to the nearest relative, 
or to a daughter married to an actual settler who pos- 
sesses no other tract, with a view that two tracts be 
never united in the same person, care shall be had on 
the part of the Government to distribute, successively, 
lands or new tracts to second, third, and other sons, 
in order that, in this manner, the improvements and 
increase of population may gradually continue. 

63. If any settler shall die intestate, without leav- 
ig any known heir who has any claim to succeed to 
his property, his tract shall revert to the crown, to 
be granted to another actual settler. 

64. Of all alienations which shall be made to per- 
sons qualified to that effect, that is to say, to taxable 
cultivators, the entire tract being so aliened, and not 
in parts, an entry shall be made upon the record of dis- 
tributions, in order that the change of owners may be 
known, and whether the contract be contrary to the 
by-laws of the settlement, and to the responsibiliy 
of allegiance to the crown. 


64. Whenever the alienation of the tract belong- 
ing to a settler, shall be made to another settler, by con- 
ditional bargain, the fine shall be paid to my Royal 
Treasury at the rate prescribed by the law of Partida, 
(law 29, title 8, part 5) that is the fifteenth part: 
otherwise the bargain and the transfer shall be null 
and void, and no change of owner shall result there- 
from. 


66. At the expiration of the ten years’ exemption, 
those new settlers shall pay me all the tributes which, 
at that time, shall be levied upon my other vassals, as 
also the emphiteutic right, which shall be regulated, in 


acknowledgement of the direct seigneury, according to 
the provisions of article 55. 

67. In order that, in those settlements, the settlers 
be at the same time cultivators and herdsmen, without 
which agriculture cannot flourish, since a few herds- 
men may consume all the common produce, as is un- 
happily the case in many parts of these kingdoms; 
each settler shall convert to the particular use of his 
cattle all the pasture grounds within his tract, inde- 
pendently of the right of driving it upon the com- 
mons or grounds laid out and assigned, or to be laid 
out and assigned to each village. 

68. If, for the future, any portion of the land be- 
longing to the council is leased cut, the settlers shall 
be preferred; and whoever shall enter once into pos- 
session of it, shall not be ejected as long as he shall 
not be in arrears for two years, for the payment of the 
rent, or abandon, for the same length of time, the 
culture of the same, in which cases the land may then 
be leased to some other settler. 

69. As a general rule, the settler shall be preferred 
to a stranger in all cases of leases of whatever kind. 

70. The settlers of each district (feligresia) or 
council shall be obliged to assist in the erection of 
churches, chapter houses, gaols, ovens, and mills, as 
buildings intended for public convenience; and, in fu- 
ture, they shall contribute for their repairs, when the 
public funds shall be deficient. 

71. The avails of the oven and mill shall consti- 
tute part of the revenues of the council, as also such 
portion of the grain fields as shall be assigned by the 
superintendent of the settlements as nurseries for the 
council. The power of leasing such lands to settlers on 
payment of a rent, shall remain in the villages compos- 
ing the council, under the conditions contained in the 
sixty-eighth article, or they may sow and work them in 
common, and apply the proceeds to the revenues; all 
in conformity to the instructions of the 30th July, 
1760, (law 13, title 16) subject to the regulations and 
orders of the council. 

72. It may be useful to admit at once in each vil- 
lage two or more Spanish settlers, particularly from 
Mercia, Valencia, Cataluna, Aragon, Navarre, and all 
the Northern coast of Gallica, Asturias, Montanas, Viz- 
caya, and Guipuzcoa, in order that foreigners may unite 
with the natives, and intermarry, the said Spaniards 
remaining subject to the same regulations as_ the 
foreign colonists. 

73. Catholic strangers may generally be admitted 
into those settlements, although not comprehended in 
the contract, an entry shall be made of their parent- 
age and country, and there shall be distributed to them 
the same lands, utensils, and assistance, as to those 
who are included in the contract. 

74. All the children shall be sent to the primary 
schools, of which there shall be one in each council, 
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for the use of the villages therein contained, said 
schools to be located in the neighborhood of the church- 
es, in order that said children may, at the same time, 
learn the language and religion of Spain. 

75. There shall be, in those settlements, no classes 
for grammar and still less for any of the higher branch- 
es, in observance of the provisions of the laws of the 
Kingdom, by which they are, with reason, prohibited, 
in places of that description, Law 1, Title 2, Lib. 8, 
whose inhabitants are destined to till the land, raise 
cattle, and to exercise the mechanical trades, which 
constitutes the muscle and strength of a State. 

76. The practice of leasing the pastures for neat 
cattle, of renting out the commons, and of planting 
vines, is the means of annilvating the breed of cattle, 
by reducing their numbers, wherefore, it is positively 
forbidden to allow such practices, and that of admit- 
ting farmers who are not, at the same time, herdsmen; 
the number of cattle shall be regulated by that which 
each herdsman can drive upon the common of pasture 
to share equally its benefits with others. Under these 
regulations, the superintendent shall frame the proper 
municipal ordinances, and make them known to the 
colonists, and to all others whom it may concern, by 
means of translation in the respective languages, in 
order that they be made acquainted with the spirit of 
the Government, and that they may act accordingly. 

77. A literal fulfilment shall be enforced of the 
condition 45, enacted in Cortes, to prohibit the estab- 
lishment of any convent or community of either sex, al- 
though under the denomination of hospitals, missions, 
residences, or farms, or any other, under any pretence 
or color whatsoever, or under the description of hos- 
pitals, (Not 1, Tit. 26, Lib. 2.) because all spiritual mat- 
ters are to be regulated by the curates and ordinary dio- 
cesans, and all temporal matters by the Justices and 
Corporations, including the hospitals. 

78. It shall be lawful to transfer some of the 
apothecary’s stores, existing in the regular houses of 
the company (Jesuits) to those settlements, to supply 
the sick with medicines; the hospitals shall be admin- 
istered by them, until the towns are founded, and 
governed by the rules which are in force in the Army, 
and by such as may be dictated by the prudence of 
the Superintendent. 


79. All the provisions contained in these instruc- 
tions shall be observed, not only by the Commission- 
ers charged with the direction of the new settlements, 
and by the settlers themselves, but also by teh Judges 
and Justices of the kingdom: to this end they will be 
communicated to all parties concerned, and they shall 
be printed and distributed, in order that it may come 
to the notice of all persons in an authentic and solemn 
form. 

Lib. VII. Tit. 22, Law 4.—(Vol. 3, p. 493.) 
Admisson of Greek colonists in these kingdoms; 
their location, and distribution of lands in new 
settlements. 

I have resolved to accept the proposition presented 
to me by the Chief of the Greek Colony, and by the 
greater part of those who compose said colony, estab- 
lished at Ayazco, a port and city in the Island of Cor- 
sica; and I command that said Greeks be supported 
from the time of their embarkation, at the expense of 
my royal treasury, with the greatest charity and hos- 
pitality, out of the fund for temporalities, as a work 
so in accordance with religion, and whose tendency will 
be to prevent those families to repair to the land of 
heretics, at the risk of being perverted. These new 
colonists shall be distributed among settlements sep- 
arate from all others, in order to avoid discord, and 
to facilitate their administration by ecclesiastics using 
their language, to whom the ordinary clergy shall 
grant the proper licenses, and who shall receive their 
professions of faith. Their chapels shall be decently 
ornamented, and the sacred vessels, ornaments, and 
other effects, shall be drawn from churches and col- 
leges formerly belonging to the regulars of the com- 
pany, (Jesuits,) these being destined by a supreme or- 
der (pragmatica sancion) of the 2d April of last year 
(L. 3, Tit. 26, Lib. 2,) to be applied, among other ob- 
jects, to destitute parishes: none are more deserving of 
this benefit, or more worthy of attention. To these new 
colonists shall be distributed lands, flocks, and uten- 
sils, according to the terms of their proposition, and in 
the manner provided for the settlements of the Sierra 
Morena (see the preceding law) ; and they shall be en- 
titled to all the exemptions and privileges, which are 
granted to said settlers, by my royal orders (cedulas.) 

(To be continued.) 


EDITOR’S NOTE: This is the second installment of the reprint of Congressional 
Document No. 121. This Document is one of the few accurate existing sources of infor- 
mation on the Spanish Land Laws which, to some extent, form a basis of many of our 
land titles. The Editor will appreciate hearing from members of the bar as to whether 


this material is found of practical value. 
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NOTES AND COMMENT 


CONSPIRACY AS A CIVIL ACTION 
HISTORICALLY CONSIDERED 
By JAMES M. CARSON 
of the Miami Bar. 

The Supreme Court of Florida on 
January 28, 1930, decided the case of 
Garsed vs. Sugarman, and in deciding it 
announced in one sentence a very defin- 
ite rule by which the question in Flor- 
ida of a civil action for conspiracy is 
to be determined. The sentence follows: 

“It would seem therefore if a con- 
spiracy as contemplated under our 
statute is conceived and executed and 

a private injury results, the one so 

injured would have a right of action 

against the conspirators.” 

It is thought it might be interesting 
to readers of the Florida State Bar As- 
sociation Law Journal to have for their 
perusal extracts from the brief for Mrs. 
Garsed which discusses the historical 
side of the subject. 

The third count is that there was a 
conspiracy to extort money by malic- 
iously threatening to accuse and prose- 
cute said plaintiff of a crime or offense, 
specifying it, and that in pursuance of 
the conspiracy the defendants did cause 
and procure the plaintiff to be prosecut- 
ed for crime and the warrant to be is- 
sued, and the plaintiff taken into cus- 
tody, and did secure from her the pay- 
ment of a large sum of money and that 
from the conspiracy with the overt acts 
damage flowed. 

It has been contended that there is no 
such thing as a civil action for conspir- 
acy. Like all matters which are left un- 
settled by the text writers, we find that 
most of the difficulty arises from ques- 
tions of definition. 

It is unquestionably true that the an- 
cient writ of conspiracy lay in only two 
cases, one for conspiracy to procure a 
man to be indicted for treason; the 
other for conspiracy to prosecute a man 
for felony by which life was put in 
danger, but the law as to the ancient 
writ of conspiracy is no more applicable 
in Florida in this age than the law as 
to any other ancient writ. 

For example, the ancient writ of quo 
warranto is no longer used in Florida, 
but has been supplanted by information 
in the nature of a quo warranto upon 
which information a writ of quo war- 
ranto is issued; and now. careless 
readers of the law, finding that the 
ancient writ of quo warranto is no 
longer used, may reach the reckless con- 
clusion that there is in our law no such 
thing as quo warranto. 


The confusion comes about, I take it, 
because under the ancient law of Eng- 
land a prosecution might have been had 
for conspiracy even though no overt act 
had been committed, and the ancient 
writ of conspiracy would have lain in the 
two cases mentioned even though no 
damage had been done. 

There has never been any fully com- 
plete and satisfactory definition of con- 
spiracy, either civil or criminal. 

The first attempt to define conspir- 
acy was in the Statute, 33rd Edward 
the First (A. D. 1805), the statute be- 
ing commonly known as ORDINATIO 
DE CONSPIRATORIBUS. 

“Conspirators be they that do con- 
feder or bind themselves by oath or 
covenant or other alliance that every 
of them shall aid and sustain the en- 
terprise of the other falsely and ma- 
liciously to indict or cause to be in- 
dicted, or falsely to acquit people, or 
falsely to move or maintain pleas, and 
also such as cause children within age 
to appeal men of felony whereby they 
are imprisoned and sore grieved, and 


such as maintain men in the country 


with liveries or fees for to maintain 
their malicious enterprises and _ to 
drown the truth; and this extendeth 
as well to the takers as the givers; 
and stewards and bailiffs of great 
lords, which by their seignory office 
or power undertake to maintain or 
support pleas or quarrels for parties 
other than such as touch the estate 
of their lords or themselves.” 

There has been attempt after attempt 
since to define the term. The definition 
most commonly accepted in America, al- 
though admittedly not complete or per- 
fect, is that of Chief Justice Shaw of 
Massachusetts in the case of Com. v. 
Hunt, 4 Metc. (Mass.) 111, 38 American 
Decision, 346: 

“A conspiracy must be a combina- 
tion of two or more persons by some 
concerted action to accomplish some 
criminal or unlawful purpose, or to 
accomplish some purpose not in itself 
criminal or unlawful by criminal or 
unlawful means”. 

The books as we find them are unani- 
mous upon the proposition that any con- 
spiracy which is criminal, under which 
things have been done which cause dam- 
age to any individual, is actionable on 
the civil side of the courts. 

“It is also clear that persons guilty 
of a criminal conspiracy are liable 
civilly in damage for their acts though 
such acts if done by one person would 


not render him liable to an action for 

damage”. 5 R. C. L. 1093. 

The modern books are in the habit of 
saying that the damage and not the 
conspiracy is the gist of the action. If I 
understand the meaning of that phrase 
correctly, it is simply this: If a con- 
spiracy as defined by the books exist 
and nothing is done under it, and no 
harm is done to an individual, then an 
action for conspiracy does not lie, but if 
a conspiracy as defined by the books does 
exist and acts are done which result in 
damage, then the action does lie. 

It is discussed by the writers as if 
this were a novel principle. I do not 
understand it. We are in the habit of 
saying: “An action for negligence”, but 
negligence alone, unless damages follow, 
does not constitute any basis for a civil 
action. 

The whole modern theory of civil lia- 
bility for torts is based upon a man’s 
right to recover for damages sustained 
by the wrongful invasion of his legal 
rights by another. While we still have 
many torts for which actions will lie, 
although no damages are proven, the 
courts in such cases holding the plain- 
tiff entitled to nominal damages, those 
forms of action assume less and less im- 
portance as time goes on. 

I have been fortunate enough to se- 
cure a copy of the book called “The Law 
of Conspiracy” written by Harrison, 
published in England in 1924, by Sweet 
& Maxwell. 

On page 18 of this book under the 
history of conspiracy we find some in- 
teresting discussions as to the precise 
form of conspiracy, which is charged in 
this declaration to exist: 

“Thus, conspiracy was originally a 
combination falsely to indict a person 
for felony (see Coke’s definition, p. 9 
supra), but during the seventeenth 
century it was further settled that a 
combination to accuse of any crime 
might not be a criminal conspiracy 
(see R. v. Kinnersley and Moore 
(1719) 1 Stra. 198, where the com- 
bination was to charge Lord Sunder- 
land with a misdemeanor, with intent 
to extort). In R. v. Timberley and 
Childe (1663) 1 Sid. 68, it was held 
that a combination to charge a man 
with the merely spiritual crime of 
fornication was a criminal conspiracy, 
the intent to extort being regarded as 
bringing the case within the tempor- 
al jurisdiction, and this was followed 
in the similar cases of R. v. Arm- 

_strong (1678) 1 Ventr. 304, and R. v. 
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